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P-R-O-C-E-E-D-I-N-G-S
10:57 a.m.

CHAIRPERSON MILLER: I'll be
starting the Public Hearing momentarily. This
hearing will, please, come to order. Good
morning, ladies and gentlemen. This is the
October 21, 2008 Public Hearing of the Board
of Zoning Adjustment of the District of
Columbia.

My name is Ruthanne Miller. I'm
the Chair of the BZA. Joining me today is our
Vice Chair, Mr. Marc Loud to my right. And
next to Mr. Loud is Mr. Mike Turnbull from the
Zoning Commission. And to my left is Mary
Oates Walker and Shane Dettman, Board Members.
And next to Mr. Dettman is Mr. Clifford Moy
from the Office of Zoning, Ms. Lori Monroe
from the Office of Attorney General and Ms.
Beverley Bailey from the Office of Zoning.

Copies of today's hearing agenda
are available to you and are located to my

left in the wall bin near the door. Please,
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be advised that this proceeding is being
recorded by a Court Reporter and 1is also
webcast live. Accordingly, we must ask you to
refrain from any disruptive noises or actions
in the hearing room.

When presenting information to the
Board, please, turn on and speak into the
microphone, first, stating your name and home
address. When you are finished speaking,
please, turn your microphone off, so that your
microphone is no longer picking up sound or
background noise.

All persons planning to testify
either in favor or in opposition are to fill
out two witness cards. These cards are
located to my left on the table near the door
and on the witness tables. Upon coming
forward to speak to the Board, please, give
both cards to the reporter sitting to my
right.

The order of procedure for special

exceptions and variances is as follows: One,
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statement and witnesses of the applicant.
Two, Government reports, including Office of
Planning, Department of Public Works, DDOT,
etcetera. Three, report of the Advisory
Neighborhood Commission. Four, parties or
persons in support. Five, parties or persons
in opposition. Six, closing remarks by the
applicant.

Pursuant to Section 3117.4 and
3117.5 of the Zoning Regulations, the
following time constraints will be maintained:
The applicant, persons and parties, except an
ANC, 1in support, including witnesses, 60
minutes collectively. Persons and parties,
except an ANC, 1in opposition, including
witnesses, 60 minutes collectively.
Individuals 3 minutes.

These time ©restraints do not
include cross examination and/or questions
from the Board. Cross examination of
witnesses 1s permitted by the applicant or

parties. The ANC within which the property is
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located is automatically a party in a special
exception or variance case.

Nothing prohibits the Board from
placing reasonable restrictions on cross
examination, including time limits and
limitations on the scope of cross examination.

The record will be closed at the
conclusion of each case, except for any
material specifically requested by the Board.
The Board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the persons must submit the
evidence to the Office of Zoning. After the
record is closed, no other information will be
accepted by the Board.

The Sunshine Act requires that the
Public Hearing on each case be held in the
open before the public. The Board may,
consistent with it's Rules of Procedure and
the Sunshine Act, enter Executive Session
during or after the Public Hearing on a case

for purposes of reviewing the record or
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deliberating on the case.

The decision of the Board in these
contested cases must be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage the Members of the Board in
conversation.

Please, turn off all beepers and
cell phones, at this time, so as not to
disrupt these proceedings.

The Board will now consider any
preliminary matters. Preliminary matters are
those which relate to whether a case will or
should be heard today, such as requests for
postponement, continuance or withdrawal or
whether proper and adequate notice of the
hearing has been given. TIf you are not
prepared to go forward with a case today or if
you believe that the Board should not proceed,
now is the time to raise such a matter.

Does the staff have any

preliminary matters?
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MS. BAILEY: Madam Chair, Members
of the Board and to everyone, good morning.
The staff does not, at this time.

CHAIRPERSON MILLER: Okay. Then
let's proceed with the agenda. Would all
individuals wishing to testify today either in
support or in opposition to an application,
please, rise to take the oath? And Ms. Bailey
will administer it.

MS. BAILEY: Will you, please,
raise your right hand?

(Whereupon, the witnesses were
sworn. )

MS. BAILEY: Thank you. Madam
Chair, the first case is Application No. 17832
and that is of Robert Fischer, pursuant to 11
DCMR 3104.1, for a special exception to allow
a rear deck addition to an existing one-family
row dwelling under section 223, not meeting
the lot occupancy, that's section 403, and
rear yard, section 404, requirements. The

property is Zoned R-3 and it's located at 2908
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Cortland Place, N.W., Square 2130, Lot 62.

There are two documents that I
would like to pass out to the Board, at this
time. Unfortunately, we did have them in the
office. They did not get to the Board
previously, so I do apologize for that. The
first is the Affidavit of Posting and then the
applicant did make a late filing last week and
it includes an update of his plans and also
some letters in support of the project.

So with the Board's permission,
I'll pass those documents out at this time.

CHAIRPERSON MILLER: Okay. Thank
you. Good morning. Why don't we start with
your identifying vyourself for the record,
please?

MS. FISCHER: My name 1is Margaret
Fischer. I reside at 2908 Cortland Place,
N.W. I'm a joint tenant with my husband,
Robert Fischer.

CHAIRPERSON MILLER: Okay.

MR. HEISEY: I'm Joel Heisey at
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1516 12" Street, Washington. I'm the
architect for the Fischers and the deck.

CHAIRPERSON MILLER: Okay. I
think we are going to take a minute just to
look at what is being handed out to us. Oh,
let me just ask, is anybody here from the ANC?
Okay. Not seeing anyone. All right. First
of all, we have a preliminary matter in that
Exhibit 24 is a request that we waive the 14
day period for submittal of revised materials
for the BZA hearing.

"And 1n order to provide an
updated elevation of the proposed project, the
design changes are a result of our meetings
with the local ANC and have received their
support. The rear elevation and photos with
the approximate location of the new deck have
been revised and we would like to have this
information provided to the BZA Board Members
for their review."

Okay. I would recommend that we

do waive our rules to accept it, that they
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indicate that these plans are in response to
ANC concerns and that's what they want to
build and I don't see any reason not to. Let
me just ask Mr. Goldstein from the Office of
Planning if he sees any reason not to waive
it. There is no other participant here, I
believe, other than Office of Planning and the
applicant.

MR. GOLDSTEIN: Hi. I don't see.
Hello, Paul Goldstein. Thank you. I do not
see any reason --

CHAIRPERSON MILLER: Okay.

MR. GOLDSTEIN: -- to not waive
the rules.

CHAIRPERSON MILLER: I didn't
think so, but I wanted to make sure. Okay.
Consensus of the Board that we will then
accept these. Okay. I think maybe this is a
fairly straightforward 223. However, there
are changes now, so perhaps if you can explain
the project now and what has changed and what

concerns you addressed of the ANC, that would
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be useful.

MS. FISCHER: Sure. Essentially,
we are applying for a special exception to
allow a rear deck addition to our home. And
the neighbors and ANC both indicated that they
would like to preserve the openness of the
neighborhood. We had originally intended to
build a deck and we showed photos. We didn't
really have an initial design, but the initial
application showed photos with a high rear
wall to the deck.

And after talking with the ANC and
our neighbors, we have decided to leave that
a low open railing, so it does, essentially,
look the same as what the existing walkway is.
It just gives us a little more use of the
space and will be consistent with our
neighbors in having decks that we can include,
you know a barbecue and table and chairs on,
rather than the existing 3 foot walkway that
is in bad disrepair and needs to be replaced

regardless.
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CHAIRPERSON MILLER: So is the
railing basically like a safety railing or the
same thing for the walkway? It's the same as
the walkway was? Okay. That's all that's
different?

MR. HEISEY: Yes. It's the
existing 3 foot deck is in bad disrepair and
it is at the current lot coverage. And the
application was to extend it to keep within
the special exception limit of 70 percent, but
that would give about a 12 foot deck, which is
actually usable space.

Actually, let me -- don't quote me
on that 12 foot. Yes, it is 12 foot deck. It
is a 12 foot deck. And that would still
remain with a 9 foot rear vyard, which is
larger than the neighboring rear yard and it's
also a smaller deck than the neighbor's 16
foot extension from the property.

Like I said, both neighbors are in
agreement with this on the sides and on the

rear. The ANC's concern was originally the
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suggestion was that we would -- were going to
do a railing, something like the neighbors at
a 6 foot height, but in response to the ANC,
we have lowered it to this required code
requirement of 36 inches and it will be just
an open picket railing.

And then it will be -- still
retain the two parking spaces that are
currently on the lot and will be retained.
The height will be sufficient to get them
underneath as well.

CHAIRPERSON MILLER: Is this deck
an extension off the main level?

MR. HEISEY: Yes.

CHAIRPERSON MILLER: Does it at
any point go higher than the main level?

MR. HEISEY: No, it doesn't.

CHAIRPERSON MILLER: Okay. Do
Board Members have any other questions?

COMMISSIONER TURNBULL: Would it
be your intent to still park then underneath

the deck?
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MS. FISCHER: Yes. There will be
two spaces under the deck and there 1is a
garage that we can pull into.

COMMISSIONER TURNBULL: And the
deck is an open deck, wood boards with quarter
inch spacing?

MS. FISCHER: Yes.

COMMISSIONER TURNBULL: Just like
what is there?

MS. FISCHER: Yes, exactly.

COMMISSIONER TURNBULL: Now, do
you go right up to the existing side fences of
the neighbors or do you add a railing there,
too?

MR. HEISEY: The existing deck
does go property line to property line, yes.

COMMISSIONER TURNBULL: Okay.

MR. HEISEY: And we are proposing
to do -- to retain --

COMMISSIONER TURNBULL: So there's
no gap at all?

MR. HEISEY: A couple inches from
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what your framing would Dbe, but vyes,
essentially, it goes edge to edge.

COMMISSIONER TURNBULL: Edge to
edge. Okay. Thank you.

VICE CHAIRMAN LOUD: Good morning.
I think I understand the project itself to
replace existing deck to give you about 9 feet
more space to make it more usable. But can
you just walk me through, very briefly, the
issue with the ANC and the change, I guess, in
design for that?

MS. FISCHER: Sure.

VICE CHAIRMAN LOUD: I'm not clear
that I understand it.

MS. FISCHER: Yes.

VICE CHAIRMAN LOUD: And I'm
looking at your Exhibit 24 where you talk a
little bit about it.

MS. FISCHER: Sure. It really
wasn't an issue with the ANC. We didn't have
-- when we initially applied for this special

exception, we didn't really know what the
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design was going to be. So the Chair of the
ANC called me and asked what materials we were
going to use, what the rail was going to look
like and I said we were open to suggestions.

We just wanted to have some more
usable space. We want to preserve the
openness of the neighborhood. We want it to
be something that the neighborhood, the
neighbors are in acceptance of. And so just
in talking with her, we decided to change that
and in talking with the neighbor behind us in
the alley, to change to the existing open
rail.

So it really doesn't change the
look of the deck. It just makes it deeper.
So there wasn't an 1issue there. They
supported the application. It was just a
suggestion.

VICE CHAIRMAN LOUD: Well, that's
kind of what I thought looking at it is that
the rail looks pretty much like the existing

rail.
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MS. FISCHER: Yes.

VICE CHAIRMAN LOUD: So you're
just bringing the whole thing out 9 feet.

MS. FISCHER: Yes, correct.

VICE CHAIRMAN LOUD: Okay. Thank
you.

CHAIRPERSON MILLER: Okay. Any
other questions? Anything else the applicant
wants to say at this point?

MR. HEISEY: The only thing I
would like to say is this is the uniqueness of
the situation that we are asking for the lot
variance 1is. This is a triplex unit where
this is the center unit of two buildings. So
the two adjoining buildings have side yards,
so their lots are 60 and 70 percent greater,
respectively, so their decks can be built by-
right because of their additional side yards.

Because of the smaller lot size of
this center property, we are restricted on the
lot coverage. By increasing the lot coverage,

it allows wus to Dbuild a deck that 1is
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comparable to what the adjoining neighbors
each have by right.

Now, that would be the only other
point is why we would like to do this and why
the relief is requested.

CHAIRPERSON MILLER: Could you
just explain that a little more? I'm just not
familiar with what you -- you're saying it's
the middle of a triplex?

MR. HEISEY: There is three row
houses together. This is the center unit.
Each of the end units have side yards. So
where their lots are approximately 3,000
square feet, this lot 1is only 2,000 square
feet. So their lot coverage at 60 percent
allows them to build the deck by-right, but
because of the smaller lot in the center, we
would need -- we need increased lot coverage
to be able to provide the same lot as they
would have on their rear.

CHAIRPERSON MILLER: Okay. Thank

you. Okay. Then we can go to the Office of
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Planning, Mr. Goldstein.

MR. GOLDSTEIN: Good morning,
Madam Chair, Members of the Board. Again, my
name 1s Paul Goldstein. And I am a
development review specialist with the Office
of Planning. The Office of Planning
recommends approval of the applicant's request
for special exception relief from the
requirements of lot occupancy and rear yard
pursuant to section 223 for the enlargement of
a rear deck to an existing single-family row
dwelling at 2908 Cortland Place, N.W.

The property is Zoned R-3. I'll
just go down the requirements very quickly.
Section 223 relief, as the Board is aware, is
designed to accommodate proposals for
additions that do not comply with certain
zoning requirements. In this case, addition
of the rear deck would increase the lot
occupancy beyond a 60 percent permitted under
R-3 zoning.

However, the proposed 70 percent
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lot occupancy conforms to the limit permitted
under section 223. The rear yard would be 11
feet in a zone that requires 20 feet.
Nevertheless, section 223 addresses the
situation such as we find here where there is
not strict compliance with lot occupancy and
rear yard requirements.

OP further believes that
provisions found in section 223.2 have been
satisfied by the applicant's submission,
meaning that the proposed addition will not
have a substantially adverse effect on the use
or enjoyment of any adjacent dwelling or
property.

Several neighbors including the
abutting neighbors to the east and west, as
has been mentioned, have signed letters that
indicate that they support the proposal.
Going through the analysis just quickly, the
addition would not have an undue affect on the
light and air available to neighboring

properties.
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The deck addition would largely

mirror the height and coverage of existing
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neighboring decks.
includes,

low open railings,

The deck design also

as the applicant has testified to,

which would minimize any

light and air affects.
Second, the
neighboring dwellings

affected by the deck addition.

privacy of

the

would not be unduly

The abutting

neighbors have similar decks that even could
hide partitions already to ensure privacy.
And the deck would not -- would only be
visible from the rear alley and it would not
be inconsistent with the character, scale and
pattern of row dwellings along the alley.
And it should also be noted, as
has been mentioned, that the ANC-3C submitted
And based on our review

a letter of support.

of section 223, OP supports requested special

exception relief and that concludes my
presentation and I am now available for
questions. Thank you.
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CHAIRPERSON MILLER: Thank you.
You did an excellent report. I just want to
raise one issue with you. I'm of the view
that they are not increasing their lot
occupancy, because they are not -- their
extension is not above the main level of the
floor.

MR. GOLDSTEIN: Okay.

CHAIRPERSON MILLER: And I'm
looking at the definition a percentage of lot
occupancy which refers to the definition of
building area. In pertinent part, it says
"For a percentage of lot occupancy, a figure
that expresses that portion of a lot line
within lot lines and building lines that is
occupied or that may be occupied under the
provisions of this title as building area."

And then it goes on to an
exception, which isn't relevant here. So then
I look at building area and it says "building
area, the maximum horizontal projected area of

a building and its accessory buildings. The
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term building area shall include all side
yards and open courts less than 5 feet in
width and all closed courts less than 6 feet
in width.™"

And this is the pertinent part,
"Except for outside balconies, this term shall
not include any projections in to open spaces
authorized elsewhere in this title nor shall
it include portions of a building that do not
extend above the level of the main floor of
the main building 1f placed so as not to
obstruct 1light and ventilation of the main
building or buildings on adjoining property."

MR. GOLDSTEIN: Yes, decks are
always a little troublesome in how they fit
into these regulations. We are -- I think
historically we usually tend to count these in
lot occupancy. And one of the places we look
for that is under 2503, kind of a
miscellaneous chapter. And this is at least
part of where we get there is 2503.2.

Now, it's not -- the wording isn't
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structure not including a building, no part of
which is more than 4 feet above grade at any
point may occupy any yard required under the
provisions of this title."

So since the deck is above 4 feet
and it's occupying the space, we tend to
include that as lot occupancy. It's not maybe
the best worded provision, but I think that's
how historically we've been looking at it.

CHAIRPERSON MILLER: Okay.
Obviously, our regulations aren't that clear.
I think historically, the Board may have been
taking a different position.

MR. GOLDSTEIN: Oh, is that right?
Okay. Well, I don't mean to characterize how
the Board has reviewed them.

CHAIRPERSON MILLER: Well, I don't
know. I mean, that's my memory, but I don't
think 2503.2 compels an interpretation
differently, but I can see why you would reach

that, because it talks about occupying.
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MR. GOLDSTEIN: Yes.

CHAIRPERSON MILLER: But anyway,
this is similar to almost -- I mean, only in
the sense that in any event, the applicant in
this case requires 223 relief. Does the
applicant have a comment on this though?

MR. HEISEY: Yes, I do.

CHAIRPERSON MILLER: Yes.

MR. HEISEY: From the applicant's
point of view, if I would take this to the
Office of Zoning, Office of Zoning would refer
it to a BZA case saying that it is excessive
lot coverage, even though it is, as you said,
on the first level.

So if we would try to go through
without relief, they would not approve it and
they would send us to yourselves. So if you
could clarify between your two agencies, that
would make our side much easier.

CHAIRPERSON MILLER: Well, what I
would say is that, I mean, there is this whole

regulation reform going on. And this is one
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of the areas that I would think that would be
clarified in the upcoming regulations.

So I don't know, unless the -- I'm
not sure 1f the Board is ready to make a big
statement on this, at this point, to clarify
it. That was just my sense of where I thought
we had been in the past.

MR. HEISEY: I'm in favor of your
interpretation.

CHAIRPERSON MILLER: Did Board
Members have a comment on this?

VICE CHAIRMAN LOUD: My only
thinking is that out of an abundance of
caution, so that the applicant, if we are
inclined to support the application, and I am
to vote for it, there would not be any gray
areas when he took the decision down to the
ZA. And so I would, if we're going to vote on
it, vote for granting the special exception
relief for lot occupancy as well and sort of
not murky the waters.

But the applicant did say that
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there was a case. Did you say that there was
a case that you -- you said there was a case
that the ZA would point to if you were to try
to get this relief. And I was going to ask
you if you knew the name of the case.

MR. HEISEY: ©No, I said if I would
take this down as an application, they would
say that it had to go to the BZA. That's just
their standard.

VICE CHAIRMAN LOUD: I gotcha.

Okay.
MR. HEISEY: Or interpretation.
VICE CHAIRMAN LOUD: Okay. I
misheard your statement. But so that's my

only thinking, Madam Chair, on your sort of
thinking out loud about the lot occupancy
issues, lot area, I'm sorry.

CHAIRPERSON MILLER: Well, what I
would say 1is, you know, if we felt confident
that we wanted to clarify it in the way that
I said, we could do that. But I don't think

we need to do that necessarily in this case.
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They are here for 223. If we want to, you
know, Jjust take a look at this issue
carefully, you know, in the future and see or
else leave it up to the regulatory reform
ongoing activities to resolve, we can do that.

So it's not -- again, you know,
it's like one of those things we don't have to
decide it, so maybe we don't need to decide
that today. I was curious. I didn't know
whether Mr. Goldstein was familiar with the
definition that I was referring to and wanted
his opinion on it.

And so 1if there 1is clearly, you
know, a strong opinion there, I think maybe we
should just leave it to study further perhaps,
unless, you know, Board Members feel strongly
about that. Yes? Okay. Other questions for
the Office of Planning? Does the applicant
have any questions for the Office of Planning?
No?

MR. HEISEY: ©No, I think they

summarized the case very well. Thank you.
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CHAIRPERSON MILLER: Okay. We
don't have the ANC here, unless they have
shown up while we have been having this
conversation. And I don't see that. But we
do have a report in the record dated September
22, 2008 supporting the application by a vote
of 6-0 that was wundertaken in a publicly
noticed meeting with a quorum present. So we
will give this great weight.

They don't raise any issues that
they are concerned about. And the applicant
has indicated that they were in consultation
with the ANC and, in fact, their revision was
a result of a conversation with the Chair,
which creates more open space for the
neighboring parties.

And we also have in the record
letters of support from neighboring parties.
And I don't believe we have any opposition in
the record. Okay. Any other questions?
Anybody here to testify in support or

opposition to this application? Not seeing
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anybody. Any closing remarks?

MR. HEISEY: I believe Office of
Planning summarized it as best as could be
done. I think we're good with that. Thank
you.

CHAIRPERSON MILLER: Okay. Then I
would move approval of Application 17832 of
Robert Fischer, pursuant to 11 DCMR section
3104.1, for a special exception to allow a
rear deck addition to an existing one-family
row dwelling under section 223, not meeting
the lot occupancy and rear yard requirements
at premises 2908 Cortland Place, N.W. Do I
have a second?

VICE CHAIRMAN LOUD: Second, Madam
Chair.

CHAIRPERSON MILLER: Okay. I
think that the Office of Planning evaluated
the elements of 223 very thoroughly. This is
a rear deck going off of the main level.
There was a discussion whether or not, you

know, lot occupancy is even required, but it
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was self-certified for that and the Board is
going to just consider it in the package under
223.

And rear yard relief 1is certainly
required as the required amount of rear yard
is 20 feet and the existing is 20.1 feet and
it's going down to 11 feet with the addition.
And the Office of Planning found that light
and air aren't going to be unduly affected.
In fact, there was a walkway there anyway and
this is really just a level extension of that.

And the sides are going to be open
picketed fence. And all the neighbors are
fine with that. There is no infringement on
privacy and use of and enjoyment of
neighboring properties. The addition is not
visible from Cortland Place, but you can see
it from the alley, but it is in character and
scale with the row houses along the alley.

And they have submitted all of the
documentation that we needed to see. The ANC

is in support. I think that about covers it.
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Are there any other comments that anyone wants
to make on this application? Okay.

All those in favor say aye.

ALL: Aye.

CHAIRPERSON MILLER: All those
opposed? All those abstaining? And would you
call the vote, please?

MS. BAILEY: The vote 1is recorded
as 5-0-0 to grant the application. Mrs.
Miller made the motion. Mr. Loud seconded.
Mr. Dettman, Mrs. Walker and Mr. Turnbull
support the motion.

CHAIRPERSON MILLER: As there is
no party in opposition, this can be a summary
order.

MS. BAILEY: Thank you.

CHAIRPERSON MILLER: Okay. Thank
you very much. So we're ready for the next
case when you are, Ms. Bailey.

MS. BAILEY: Madam Chair, that is
Application No. 17829 of Michael Barham and

Monica Monroe, pursuant to 11 DCMR 3104.1, for
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a special exception to establish an accessory
basement apartment under section 202.10. The
property is located -- the property is Zoned
R-2 and it is located at 5819 5 Street,
N.W., Square 3264, Lot 108.

Madam Chair, we do have an
Affidavit of Posting for this property, which
I will pass out in just a moment. And then
secondly, this project was self-certified as
requesting relief from section 202.10 special
exception. The applicant was sent a letter
regarding the correct relief.

Well, I shouldn't say correct. I
should say verification is needed concerning
whether relief was required from section
202.10 also another section. I'm not sure the
applicant is following all of this discussion,
but clarification is needed concerning the
proper relief for this project, if that makes
sense to anyone.

CHAIRPERSON MILLER: All right.

Why don't we start with introductions?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

36

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

37

MR. BARHAM: How you doing? I'm
Mike Barham, resident at 5819 5" Street, N.W.

CHAIRPERSON MILLER: I think that
Ms. Bailey wanted to start with to see if you
might want to clarify what relief you are
seeking. Are you seeking relief as you
originally filed or are you seeking as a
special exception or are vyou seeking a
variance or what?

MR. BARHAM: I'm seeking whatever
relief you are willing to grant. I'll give
you a brief overview of what happened.
Basically, I purchased the property completely
renovated with --

CHAIRPERSON MILLER: Wait. Can I
ask you, can you give me a date, too?

MR. BARHAM: Sure.

CHAIRPERSON MILLER: I mean, not
exactly, but what year, so we just know.

MR. BARHAM: '05 my wife
originally purchased it with her girlfriend

and she was not my wife at the time. And then
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I purchased it along with her. I bought out
the friend last year as of August 2007.

And so as of 2005, it was
completely renovated with a basement apartment
unit, complete with separate entrances,
completely detached from the primary residence
and it was separately metered.

CHAIRPERSON MILLER: Let me ask,
was all that done then in 20057

MR. BARHAM: Yes, we --

CHAIRPERSON MILLER: It was
renovated in 2005? Separate meters were put
in in 20057

MR. BARHAM: Absolutely. Yes, we
made no change to the property whatsoever. We
bought it as is. So we are -- when my wife
originally bought it back in 2005, she --
according to the appraisal, according to the
inspection, all the signs seemed to indicate
that it was a properly zoned unit.

So she proceeded to rent it. Then

when I came in to the mix about a year and a
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half ago, there was a tenant still living in
the unit. And basically, we went through the
discussion of what it takes to rent a legal
property in the District and I realized that
they hadn't secured a Certificate of
Occupancy.

So rather than throw out a pastor
and his son, we decided to just wait and hold
off another two months. They moved out in
November. And in January, actually December,
at the end of the year, I approached the DCRA
to secure a Certificate of Occupancy.

And at that time, they told me
that the property wasn't zoned appropriately
and that it had been renovated outside of the
regulatory compliance and that in order to
rent it legally, I would need some sort of
variance and some sort of relief.

And so I have met with Rick Nero
and we have discussed this at length. And we
believe that looking for a special exception

relief under Regulation 202.1 was the best
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means to go about doing this. But I think you
all get the sense. I'm just looking to rent
a basement apartment as it was intended.

CHAIRPERSON MILLER: Well, let me
ask you, what was it before it was renovated?

MR. BARHAM: It was a single-
family dwelling. And I believe the builder
came 1in and removed the internal stairwell
from the primary unit into the basement. So
he completely sealed it off, detached it and
installed the meters and installed the
separate entrances at both sides and installed
a deck on the back along with a garage.

So I think that's the extent of
the work that he did. I guess the question is
how did he go about doing all of that work
without proper zoning relief. So and I --
that is a question that I have been trying to
get answered from the DCRA since January and
I still don't have an answer.

VICE CHAIRMAN LOUD: Good morning.

Just for clarification. When you say you
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purchased it as is, what does that mean?

MR. BARHAM: The work had been
completed for purchase as of, I think, the
final date was August in 2005. So we --

VICE CHAIRMAN LOUD: So right
before your spouse purchased it?

MR. BARHAM: Absolutely.

VICE CHAIRMAN LOUD: The work had
been completed.

MR. BARHAM: Absolutely.

VICE CHAIRMAN LOUD: Okay. Thank
you.

CHAIRPERSON MILLER: And did the
seller make representations to you that this
was an apartment that could be rented out?

MR. BARHAM: Well, in August 2005,
I actually wasn't part of that negotiation, so
I don't know all the representations that were
made. I know that, you know, both my wife and
her girlfriend who bought the property, they
are both attorneys and I know that they

scrubbed this thing pretty thoroughly.
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And they asked me the documents
that they should really key in on and I said
well, you know, the purchase agreement, the
final inspection and the appraisal. And
everything seemed to indicate even the final
inspection by the DCRA indicated that it was
a two-family unit.

So there was nothing there that
seemed to indicate that there was a zoning
problem. And there was nothing to lead a
reasonable person to believe that this was
done out of compliance.

MEMBER WALKER: How did you become
aware then that it was not a legal unit?

MR. BARHAM: Well, I moved in
right before I took -- right before I bought
out the other party. And it was,
approximately, I think, November in '06, I
believe. And it was at that point where
really we got a little close and personal and
started exchanging information about credit

and properties and things of that nature
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before we were actually engaged.

And it was at that point that, you
know, I started taking a look at her rental
agreement that she had and I asked her if she
had a Certificate of Occupancy and she said
that well, you know, she really didn't know
what a Certificate of Occupancy was and the
relevance of it in that particular
relationship.

So the -- it just so happened that
the tenant's lease was up at that time. And
the tenant needed additional time to actually
find a place and the tenant was going through
a divorce, so she needed a little extra time.
So they kind of agreed to let her kind of stay
on a month to month basis and we agreed that
once she was out of the unit, we would go
ahead and try and get a Certificate of
Occupancy and do all the regulatory legwork
that was necessary.

MEMBER WALKER: So then the

property has been vacant since then?
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MR. BARHAM: Absolutely.

MEMBER WALKER: The unit has been
vacant?

MR. BARHAM: Yes. And this has
been a source of financial hardship for us.
In '07, I made the decision to go back to
graduate school and part of that decision was
based on the fact that we would be able to
rent our unit for something to help offset
some cost. And this has definitely put us, as
tax payers and homeowners in the District, in
a very difficult position.

MEMBER WALKER: Okay. So did your
wife inherit the tenant or did she --

MR. BARHAM: She initiated. She
sought the tenant. She put together the lease
agreement and, you know, she basically engaged
the tenant relationship.

MEMBER WALKER: And you said that
the renovations were completed somewhere
around August of '05. Do you know when they

started?
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MR. BARHAM: I believe they
started the -- November of 2004, if I'm not
mistaken.

MEMBER WALKER: Thank you.

MR. BARHAM: TIf you give me a
minute, I may be able to find that.

COMMISSIONER TURNBULL: But Mr.
Barham, all of the changes were done before
you wife bought the property?

MR. BARHAM: Yes, we have made no
changes to the property whatsoever.

MEMBER DETTMAN: And you had
mentioned the final inspection, the appraisal.
What sort of documentation is out there that
indicates that someone approved this thing as
a two-family dwelling?

MR. BARHAM: Well, the final
inspection which I have here it states the
proposed use 1s two-family unit. The
appraisal, which I also have, also states that
it is incomplete. I think the language is in

compliance with all zoning requirements. So
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there is nothing that a reasonable person
wouldn't, you know, looking at this, believe
that it was an actual -- actually approved
unit.

MEMBER DETTMAN : The final
inspection is conducted by DCRA or some branch
of DCRA, correct?

MR. BARHAM: Correct.

MEMBER DETTMAN: Did anyone inform
your spouse that for anything other than a
single-family dwelling, there is a need for a
C of O?

MR. BARHAM: No, that never --
that conversation never took place. And
believe me when I tell you that my wife tends
to be very thorough when it comes to asking
questions and probably to a fault, but this
just did not come up during that conversation.
She met with the inspector. She was there on
the premises when they actually conducted the
inspection.

MEMBER DETTMAN: Do you have
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copies of that inspection or anything that you
could provide to the Board?

MR. BARHAM: Yes, I have an
original copy. I don't know 1f copies can --
can copies be made?

CHAIRPERSON MILLER: Do you know
when the house was -- I'm sorry.

MR. BARHAM: Do you want the
appraisal?

CHAIRPERSON MILLER: I just want
to ask you, do you know when the house was
built?

MR. BARHAM: I don't.

CHAIRPERSON MILLER: It was before
1958? Do you know that?

MR. BARHAM: I don't know that.
I'm sorry.

CHAIRPERSON MILLER: Do you know?
Okay.

MR. BARHAM: I do have
correspondence back and forth from DCRA, if

that's of interest to you. I think some of
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the skepticism attached with this is how was
the Dbuilder allowed to actually convert,
essentially, a single-family row house to a
flat. And like I said earlier, I've been
trying to get the answer to this question from
the DCRA since January.

And actually, I was -- I escalated
this all the way up to Linda Argo, but she
chose to run out the clock per se. She knew
that my hearing was today and she chose to
answer my concern last night at about 5:45.

So I have the email
correspondence, if you would like to see it.

CHAIRPERSON MILLER: Yes, if it
sheds light on this we would love to see 1it.

MR. BARHAM: Sure.

CHAIRPERSON MILLER: Yes.

MR. BARHAM: I can actually walk
you through the email trail. The last page 1is
the response that I received last night at
about 5:45. The stapled cover page outlines

the questions that I have been trying to ask--
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that I was trying to have addressed since
January.

Very simple questions: How can
the conversion take place? How can an
inspector come and declare that the unit was
a flat when, in fact, it is supposed to be a
row house? And how did the conversion take
place? And what part of the process actually
broke down?

As you will see from the -- as you
will see from her response, she elected not to
answer the question. And in true form, no one
in the Agency would like to answer this
question.

So -- and in my dealings with the
DCRA, I made it absolutely clear that I can
accept human error. I can accept, you know,
any number of excuses that you want to give to
me, but I think that as a part of due
diligence and as a matter of respect going
into the hearing, I think we should try and

answer the question, because it's a fairly
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reasonable and fairly logical one.

And I think to not address and to
not answer and to intentionally run out the
clock, I think, is unacceptable.

CHAIRPERSON MILLER: Okay. Mr.
Loud just found in the documentation that you
have submitted with the appraisal, that your
house was built in 1927.

MR. BARHAM: Okay.

CHAIRPERSON MILLER: That's an
issue for us, because there are rules that
apply to nonconforming structures if they were
built before 1958.

MR. BARHAM: Okay.

CHAIRPERSON MILLER: So I will see
if that plays into this or not, but that's why
I asked you the question.

MR. BARHAM: Okay.

CHAIRPERSON MILLER: I think, you
know, I guess basically, our starting point
here 1is figuring out what relief vyou are

seeking. I mean, normally, somebody comes in
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and they say -- well, you did, you made an
application for special exception relief under
202. But then you may have been advised to do
a use variance 1in the alternative or
something.

So now, we are at the point where
we really do need to figure out what is
appropriate here. And I want to ask -- I want
to skip to Office of Planning on this, unless
you have anything else you want to say before
we go there?

MR. BARHAM: No.

CHAIRPERSON MILLER: Okay.

MR. BARHAM: That's fine.

CHAIRPERSON MILLER: Good morning,
Mr. Rice.

MR. RICE: Good morning, Madam
Chair. Stephen Rice. Regarding what type of
relief is needed, I think we are all in the
same boat. We have the same concerns about
whether or not this should be reviewed as a

special exception or perhaps a variance of
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And we reached out to OAG and a
few other agencies and we -- the information
that was received was that it should be
reviewed as submitted, 1in so many words, and
that's the route we took. We reviewed it as
a special exception.

I wish I had more to add to this
discussion, but that's where we are.

CHAIRPERSON MILLER: Well, let me
ask you this. I am not sure about one thing.
And that is the applicants made reference to
this as a flat.

MR. RICE: Yes.

CHAIRPERSON MILLER: Is there any
reason we should be considering this as a flat
as opposed to an accessory apartment?

MR. RICE: You mean it's current
condition or what is proposed? Because if it
is -- my understanding of flat is a unit that
-- well, a structure that has two units on one

lot. If it is -- in fact, if that's the case,
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flat. But if it is deemed a single-family,
he's proposing to have a special exception for
an accessory use in the basement.

I guess it depends on which way we
are coming from.

CHAIRPERSON MILLER: Okay. I

think we need to look at specific regulations,

too. And I could be wrong on this, that's why

I want to ask about the flat. I thought a

flat maybe had two separate ownerships. Is

that not necessarily true? And this one would

be one owner of the structure renting out the
bottom.

MR. RICE: To be fair, I don't
know how ownership plays 1into it. My
understanding again is that if it's two units
on one lot, it's considered a flat.

MEMBER WALKER: Mr. Rice, do you
think that because the internal staircase has
been removed here, then that suggests that we

should consider this a flat?
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MR. RICE: I think it's certainly
because there is, as the applicant mentioned,
two entrances, one from the front and rear,
two separate meters and no internal stairway,
it does appear to be two separate units, a
flat.

CHAIRPERSON MILLER: Why is it two
separate units as opposed to an accessory
apartment?

MR. RICE: Since there is no
access from the upper unit, as I understand.

MR. BARHAM: Correct. There is no
internal access. So I actually go outside to
get -- go outside to enter the basement. And
if I could possibly interject, the issue of
what the definition of a flat is actually came
up during my correspondence. I think it's
according to Matthew LeGrant, the -- according
to section 199.1, a flat is defined only as a
two-family dwelling.

MS. NAGELHOUT: Madam Chair, can I

interject for a second? This is going to
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sound kind of strange. But it almost sounds
like it could Dbe either, because the
definition of accessory apartment says "It has
kitchen and bath facilities separate from the

principal dwelling and may have a separate

entrance." It doesn't have to have a separate

entrance. So it may.

And in this case, obviously, it
does, so it could be accessory apartment. But
because it has two separate entrances, it's
totally two separate things, otherwise it
could be a flat. I know it sounds kind of
weird, but since this -- this is confused. We
talked about this before we came out and it's
a difficult set of regulations. We're not
quite sure where it should fit and I think in
this case, you could probably consider it
either and not necessarily be wrong.

MEMBER DETTMAN: Madam Chair, I
have to disagree a little bit with OAG,
because we have to go back to the first

sentence of accessory apartment saying that
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it's within a one-family detached dwelling.
I think, at this point, it would be my opinion
this is a flat. This is actually a use
variance case.

And based on what we have heard so
far without actually getting into the merits,
this is a very good, very strong use variance
case, based on the zoning history, as well as
the financial hardship that the applicant
briefly noted.

I think there are two or three
different ways that you can read the regs and
eventually get to a use variance. So that's
my opinion.

CHAIRPERSON MILLER: Okay. But it
also depends like when we are considering this
because it sounds like an accessory apartment
was added to an existing one-family dwelling.
It wasn't detached, but it was --

MEMBER WALKER: A row house.

CHAIRPERSON MILLER: Yes, a row

house. But I understand there is another
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provision that allows for the -- because this
is a nonconforming structure that allows for
the provisions of 202.10 to apply to this row
dwelling. Isn't that where Office of Planning
was coming from based on some advice obtained
from OAG?

MR. RICE: That's correct.

CHAIRPERSON MILLER: I think it's
-- okay. That's the grandfathering issue with
respect to the fact that this building was
built in 1927. It could be treated perhaps
like a detached. Under that type of
interpretation, it could go either way.
Somebody could look at it and say no, it's not
a detached.

If we were to treat it as a flat,
what provision, I'm actually throwing this out
to Board Members, unless you know this, or
Office of Planning, what provision would the
applicant be seeking a use variance from?
This whole 202.10 only applying to one-family

detached dwellings? I mean, what's --
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MEMBER DETTMAN: I believe it
would be --

CHAIRPERSON MILLER: -- Oor
something else?

MEMBER DETTMAN: -- a use variance
from the requirements of section 300.3 to
establish a flat inside the R-2 District. And
300.3 lists the matter-of-right uses inside of
the R-2.

CHAIRPERSON MILLER: Could you
reference the provision again?

MEMBER DETTMAN: 300 -- did I say
300.2? It's 300.3. "The following uses shall
be permitted as a matter-of-right in the R-2
District." So essentially since a flat is not
one of those uses, you don't see a flat until
the R-3. We would be trying to establish a
flat inside the R-2 to be a use variance from
that provision.

CHAIRPERSON MILLER: Okay. So my
next question is then if it's a flat, then is

that authorized as a matter-of-right to rent
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out as an apartment? Then it's not an
accessory apartment under 202.10. It's just
a flat that can be rented. Is that it? Okay.
Does the Office of Planning agree with that?
I want to make sure that we have the right
analysis.

MR. RICE: Okay. If it is indeed
a flat, I don't know if there is a need for
any additional relief. 1It's already two
units, at least that's how it sounds to me.
But we didn't review it under those standards.
I'll just make that clear. Okay.

COMMISSIONER TURNBULL: We do need
to give -- well, I'm just concerned about the
emails. Do we need to do anything in light of
the last -- I'm looking at the very last email
from Linda Argo.

MEMBER WALKER: We don't have that
document in front of us, Mr. Turnbull. What
does it say?

COMMISSIONER TURNBULL: Oh, I

thought Ms. Bailey just handed it out. It's
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just the very top one. It talks about getting
the Certificate of Occupancy. Are we saying

it could be treated as a matter-of-right that

it's a flat or do we need to clarify that?

Because the second paragraph says
"The use of this address as a flat, two
dwellings, will require a Certificate of
Occupancy for that use. And the remedy shall
obtain a special exception from the BZA to
gain authorization of that use."

It sounds like --

MEMBER DETTMAN: I think there is
relief that is necessary here. I agree with
DCRA in that respect. However, I disagree
with them as they say a special exception from
the BZA is necessary. I think it's a use
variance.

COMMISSIONER TURNBULL: Okay. No,
I would -- your line of logic makes sense. I
would agree with that.

CHAIRPERSON MILLER: Okay. Well,

I just want to throw out something else. I'm
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not sure it's a use variance. We have talked
about use variances before more broadly that
it's a residential use. It's still going from
residential to residential, so, in fact, it
might be an area variance, in which case that
affects Jjust the analysis a little bit
differently that there is a lesser burden on
the applicant. They would have to prove
practical difficulty as opposed to undue
hardship.

But this 1is very tricky. So I
just want to throw that out, since we are
trying to figure out the right relief.

MEMBER DETTMAN: I think a single-
family detached dwelling, a flat, a row house,
they are all treated in the Zoning Regulations
as uses. So we are trying to establish a use
that shows up first in the R-3 District. And
we are trying to take one of those uses from
the R-3 and place it into an R-2.

It's like the Alley Cat Muse case

and it's my argument in the Alley Cat Muse
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case is that it was a use variance, because
there is nothing you can do to the design, the
physical design of the structure or the
project or anything like that that would bring
you into compliance. It's all specific to the
use.

CHAIRPERSON MILLER: You know, I
mean, I don't know if we're going to have to
break before we make a final decision on this,
but these are kind of tricky cases and my
knowledge of the case 1is even when they
increase density or whatever and then, you
know, gone into another zone requirement, that
it has been an area variance that the courts
sometimes call this a hybrid wvariance.

And I think that we have come down
on general uses like residential is the same
use. And I know it is kind of odd to think of
detached and flat maybe as a different area,
but they are different. The way you carve up
a building is kind of area. This isn't a

black and white thing.
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But I would really hesitate about
calling this a use wvariance if it's just a
flat versus a -- I'm not aware of cases that
have done that. Alley Cat Muse was different
than that. It was a use that wasn't allowed
on that area.

MEMBER DETTMAN: And in the R-2, a
flat is not a permitted use.

MEMBER WALKER: It's not a flat.

MEMBER DETTMAN: This is exactly
Alley Cat Muse would be my opinion. I guess
my question to the Board would be, you know,
the area requirements are laid out in Chapter
4. And this is what we grant area variances
from. And so what element inside Chapter 4,
be it ©rear vyard, side vyard, height of
buildings, lot occupancy, which one can you
actually change in order to bring this project
into compliance? You can't.

CHAIRPERSON MILLER: You could --

MEMBER DETTMAN: The only way to

bring it into compliance is to build a single
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family dwelling.

CHAIRPERSON MILLER: No, you
could. What do you mean? I mean, you could
change it back to one-family.

MEMBER DETTMAN: You could change
it back to a single-family dwelling.

CHAIRPERSON MILLER: Yes.

MEMBER DETTMAN: And this would be
in compliance. But we're not -- obviously,
we're not going to do that.

CHAIRPERSON MILLER: I mean, this
is kind of complicated. And this is why, you
know, it's normally the applicant's burden to
identify the relief that is required. And you
are not an attorney, right, or are you?

MR. BARHAM: No.

CHAIRPERSON MILLER: Okay. So
that's why we're trying to figure it out. But
it might require actually looking at precedent
and even though this feels like a simple case,
it's somewhat complicated as you can see. So

I think we just need to pause for a minute and
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see what we want to do with this.

I haven't had a chance to absorb
whether -- it doesn't look like there is much
help that's coming from the zZoning
Administrator here. The Zoning Administrator
didn't weigh in. TIt's just DCRA. 1Is that
right?

MR. BARHAM: Well, I believe that
-- when you say Zoning Administrator, are you
talking about Matt LeGrant?

CHAIRPERSON MILLER: Yes.

MR. BARHAM: No, he didn't weigh
in at all.

VICE CHAIRMAN LOUD: Madam Chair,
as we pause for a second, I would like to ask
Commissioner Dettman and OAG to sort of walk
me through the use variance again. Not that
I disagree, but it sounds counterintuitive,
because you're not talking about going from
residential to commercial or industrial or
something like that. There is already the

underlying residential use.
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So I just want to make sure that
I'm understanding the analysis.

MEMBER WALKER: It is a hybrid
idea. It's exactly what the Board -- what the
Chair said and also Mr. Dettman said. The
question is a flat, a single-family detached
dwelling are both residential uses. But they
are a type of use within the residential
category. You can look at it that way.

Because flats are not allowed
until R-4, I think it is. We are in an R-2.
So although it's a residential use, it's the
type of use that isn't allowed here. And Mr.
Dettman was comparing it to Alley Cat Muse,
because even though they were putting in a
residential use, it was a residence use that
wasn't allowed in that location.

In this case, this residential use
is not allowed in this location, because it's
in R-2. Okay. On the other hand, you can
argue it the other way and say the only time

you need a use variance is when you are taking
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a use from a different category of uses.
Meaning you're putting a commercial use in a
Residential Zone, which is what, basically,
the Chair is saying.

This is not -- it's still

residential. So why should you have to

change? And all it is is a varying of density

of residential, Dbecause you're having two

instead of one. And what effect? You look at

the impacts in that case. What effect will it

have on the community? What impacts will it
have? And some -- and even the court cases
are kind of all around this.

They don't come up with a decisive
answer. One thing to look at is the impacts
on the community and whether that tips it into
more of a use variance than an area variance.
There is no black and white answer on this.
There are court cases on both sides. There
are BZA cases on both sides.

And it's wup to the Board to

determine how you want to handle this, as you
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did in Alley Cat Muse. If you recall, we had
an entire hearing on just whether is it a use
variance or is it an area variance. And many
cases were handed in on that. I think that's
pretty clear.

CHAIRPERSON MILLER: Well, I also
want to add that this is a specific -- we were
looking at 202.10 originally. I mean, and I'm
not saying anything definitive at all.
202.10, you're dealing with a one-family
detached dwelling that is adding another unit
downstairs, so that's two units again. That's

allowed, no, I know it's not detached, in this

zone. It's allowed. It's two units, but it's

a detached home.

And so then there is a difference.
Is it an area difference between a detached
and row? I don't know. But it depends on
what framework we're looking at, because also,
202.10 talks about if you don't meet two of
the requirements, then you need a use

variance. That they say that in 202.10.
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Now, 1f we are going to get
totally away from 202.10 and just look at this
as a flat, then we have a different analysis.

MS. MONROE: Well, let me just say
that you might use the 202.10 reference to a
use variance as a lead. I mean, if the Zoning
Regulations are written such that if you
cannot make these, vyou must have a use
variance, it tends to tip it into the use
variance category, because it's already
mentioned in there. That's one way to look at
it.

CHAIRPERSON MILLER: Right. And I
think that's a good point with respect to the
specifics of this case, why this case might be
different from the general.

VICE CHAIRMAN LOUD: Well, I don't
really buy the idea that it would be an area
variance. It's just that I'm not sold, you
know, on the idea that it's a use wvariance.
It's a difference without a distinction

really. I mean, when you peel it back as far
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as you can peel it back, because as the Chair
pointed out, you can still have that level of
density on that site calling it an accessory
use and coming through a special exception.

If those factors are present, you
can still have that same exact level of use on
that site, which is what is going to happen in
this case one way or the other as opposed to
calling it a flat. So I guess I'm not -- it
just doesn't make sense to me.

MS. MONROE: Mr. Loud, I think you
are in the same boat as everybody else. It's
basically a slippery slope argument. It's a
density argument, because I don't think you
would argue that a single-family detached
dwelling and an apartment house with 100 units
are the same use, but they are, because they
are both residential uses.

But the greater density of one
tips that in that case. I think most people
would say it tips it into a use variance. 1In

this case, the density is so close with just
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two units, that maybe it doesn't tip it into
a use variance. And again, it's a subjective
decision you have to make.

CHAIRPERSON MILLER: I mean, I'm
the one that brought up the area variance, but
it could just be we're talking about a flat in
and of itself, but I think if you are looking
in the context of the accessory apartment
provisions, I think as Ms. Monroe said, I
mean, it specifically says if you don't meet
more than two of the requirements, then it
becomes a use variance.

So this type of situation, you
know, may call out for a use variance just
because of that provision.

COMMISSIONER TURNBULL: If this
unit had been renovated such that the interior
stairs still remained and fitted out so that
you had a bedroom or two down there, the
density would have remained the same whether
it was single-family or it's now a flat or an

accessory apartment.
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So I guess that's the difficult
aspect that the density on this is marginal or
not at all considering if it had been
renovated to accommodate just a single-family
if they needed more space. So I guess I'm
confused on that part. It's not really -- it
may not be quite a density issue on this.

CHAIRPERSON MILLER: I guess I
think maybe it is appropriate to look at this
in the context of 202, instead of just looking
at it from whether a flat is permitted in this
jurisdiction, in this zone, because we have
such clear guidance in 202. And I mean, I
think that we can look at 202, based on 30 --
what is it?

MEMBER WALKER: 300.37?

CHAIRPERSON MILLER: Wait a
second. 301.1, which talks about the
following "Accessory uses are buildings
incidental to the wuse permitted for R-2
Districts." And sections 300 to 319 "shall be

permitted 1in R-2 Districts: "(a) any
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accessory use permitted in R-1 Districts under
section 202."

So if we go there and then we go
to 202, and if we find that he doesn't meet
all the provisions, if he doesn't -- if he
needs modification for more than two, then
it's a use variance. That's the original.
That's the way this came in. That's the way
it was analyzed by the Office of Planning.

I'm not sure why we can't analyze
it that way. We may end up with a use
variance. We haven't heard this whole thing
out yet, but I guess my question would be, you
know, the fact that it is not detached, would
that be one of the modifications that we would
need to make? And if so, then that would tip
it into the use variance.

Okay. Now, let me ask this. Do
Board Members feel ready to consider this
under 202 as originally filed or do you want
to take a break or what is the sentiment?

MR. RICE: I have a quick
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question, Madam Chair.

CHAIRPERSON MILLER: All right.
We can hear some more input from Office of
Planning then.

MR. RICE: Well, I want to make
sure that I'm hearing correctly. So if we do
view it under 202.10, there is a possibility
that the fact that it's an existing
nonconforming structure, because it 1is, in
fact, a row house, that could tilt it over the
two permitted waivers that are permitted under
Paragraph I? Is that what --

CHAIRPERSON MILLER: That's what--
I'm throwing that out, because even though it
is an existing nonconforming structure, which
I think let's us proceed under this analysis,
it is still not detached.

MR. RICE: That's true.

CHAIRPERSON MILLER: Unless that's
waived, but I don't think that, you know --

MR. RICE: But the fact that it's

existing, does that play anything into it or
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not play into it? It's unchangeable in those
regards. It's not going to become a detached
home. You see what I mean? And I don't know
if that's -- if that was the intent of
Paragraph I for that to Dbe included.
Something like that to be included.

CHAIRPERSON MILLER: That's right.
Because 1it's not 1listed as A through H or
something like that. Okay. So before we
break or I don't know, let me just ask the
Office of Planning is it Office of Planning's
position, you know, as -- when you came in
here that basically 202 applies and even
though it's a row house, it can take advantage
of these provisions because it was preexisting
1958 nonconforming structure?

MR. RICE: Yes, that's correct.
That's OP's position and that's how it was
analyzed.

CHAIRPERSON MILLER: Okay. Does
the applicant have anything more on this?

Otherwise, I think we are going to just take
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a break and kind of like assess this.

MR. BARHAM: That's fine.

CHAIRPERSON MILLER: Okay. All
right. We're going to take at least a 10
minute break. So if you want to, you know,
leave and come back, I just want to let you
know, you have at least 10 minutes. I don't
know how long we really want to take, but at
least that.

MR. BARHAM: Okay.

CHAIRPERSON MILLER: Okay.

VICE CHAIRMAN LOUD: If we can
stick to 10, that would be good, because we're
just going to decide.

MEMBER WALKER: Yes.

(Whereupon, the above-entitled
matter went off the record at 12:12 p.m. and
resumed at 1:20 p.m.)

CHAIRPERSON MILLER: Individuals
who are waiting to hear the Maret case, which
is No. 3, I think you should take a one hour

break or something. If you want to leave and
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come back, unless you want to stay, but we're
going to proceed with this case and then the
Board 1s going to need a little break, too.
So just so if you don't want to sit here
through, you know, the next hour or so, feel
free to leave without worrying about anything.

Okay. Back to this case that is
before us, 17829. We understand that this was
somewhat complex and confusing even though it
seems like a simple case. And that's why it
took the Board a while to try to sort out the
relief that we thought was appropriate, based
on the facts in the record and including what
we heard today without your necessarily having
made your whole case, given that you didn't
know which way to make it.

So after much study and actually
back and forth on this, the Board is of the
view that the appropriate relief in this case
would be variance relief under 300.3, that --
and you can respond if there is something that

we have wrong that we're relying on, but based
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on a presentation today, it appears that the
structure as it is now is a flat.

And we certainly know 1it's not
detached. So that it is a flat and that under
300.3, flats are not allowed as a matter-of-
right.

Also, the way 300.3 reads it says
that "The following uses shall be permitted as
a matter-of-right in R-2 Districts" and
therefore since this use is not listed there,
it appears to us that this would be a use
variance.

We had a discussion earlier about
changes in density often being area variances.
But looking at this specific provision the way
it is worded as uses, in particular, it looks
like it would be a use variance.

I would also like to get the
Office of Planning's reaction to that as well.
I know that the Office of Planning looked at
this under 202 and Mr. Rice said they did not

evaluate 1t as a variance per se, I think.
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But it was our view that it didn't fit under
202, because of the way there is no access
between the two levels, as far as I
understand, which an accessory apartment would
have. And that's why we believe it is like a
flat.

Does the applicant have a comment
on that or should I just turn to Office of
Planning?

MR. BARHAM: I'm fine.

CHAIRPERSON MILLER: Okay. Do you
have a comment, Mr. Rice?

MR. RICE: I really don't have any
comment. If that's the direction that the
Board would desire for us to take, I'm sure we
could check it out and do what's necessary to
move forward. But I don't have a comment.

CHAIRPERSON MILLER: Okay. It
also appeared to us that, first of all, this
case would not need to be readvertised because
the use is not really changing. I think that

the applicant was Jjust not sure how to
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characterize it. And that section 202 which
could lead to certain elements were not met
under 202.

And also, the ANC was clear that
this could be turned into a use variance. Is
there any reaction to that? Does anybody have
any concerns?

MR. RICE: If it is indeed viewed
as a use variance, would we move forward today
as such?

CHAIRPERSON MILLER: Okay. That's
our next question. The Board is happy to move
forward 1f the applicant 1is prepared to
address the application in the context of a
use variance. We could give you a little
guidance as well, but I think that you have
already tried to address it somewhat as a use
variance, given the indication from Mr. Nero
that it might be a use variance. Plus 202
also incorporates that possibility.

So my first question is, I guess,

does the applicant want to go forward today?
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We wouldn't make you go forward if you're not
ready, but we could go forward if you are
ready. And then also, I would ask the same of
Office of Planning. And I think we could also
leave the record open for additional
information if that was necessary.

We just want to hear from the
applicant. We didn't want to necessarily
delay you if you are ready.

MR. BARHAM: I'm not sure what
being ready means, so does it mean that I have
to be familiar with the actual regulation that
you are referring to?

CHAIRPERSON MILLER: Okay. I
didn't review closely what you have filed.
For a use variance from any regulation, you
need to show that, first, your situation,
there 1s something exceptional about your
property or your situation. It's different
from others.

So why we should give you an

exception from the rules that, you know, when
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others don't have that. That your property is
different. There is something that, you know,
rings out about your property that has led you
to have an undue hardship in this case, if you
weren't given the relief that you are seeking.

And then the third prong is that
there would be no adverse impact on the Zone
Plan. I thought that you had evidence that
went to those prongs in the record. So would
you like to proceed today?

MR. BARHAM: Sure.

CHAIRPERSON MILLER: Let me ask
the Office of Planning their position. I know
before you said you hadn't evaluated it as a
variance.

MR. RICE: Yes. And I would be
inclined to believe that we would perhaps want
to review this under those standards. That's
not to say we wouldn't or would support it.
But I don't feel comfortable moving forward
without having review under those standards.

CHAIRPERSON MILLER: Okay. And do
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I hear you that you would prefer a continuance
as opposed to our leaving the record open for
a supplemental report?

MR. RICE: Yes. And I think T
heard you correctly, we wouldn't need to
repost this, right? So I think hopefully we
can do it in a relatively quick fashion. I
just wouldn't want to move forward without
having, you know, other OP staff members weigh
in on it. You know, I just want to be safe.

CHAIRPERSON MILLER: Okay.

VICE CHAIRMAN LOUD: Can I ask a
question, Madam Chair?

CHAIRPERSON MILLER: Yes, sure.

VICE CHAIRMAN LOUD: Is OP saying
that you would like to have the case continued
for now?

MR. RICE: Yes, I would prefer to
have the record 1left open and submit a
supplement.

VICE CHAIRMAN LOUD: Okay. Then

that would be different. I think what Madam
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Chair is talking about is going through the
hearing today, right?

CHAIRPERSON MILLER: No. I was
asking for an opinion on both.

VICE CHAIRMAN LOUD: Oh, okay.

CHAIRPERSON MILLER: Whether to go
forward or whether to leave the record open
and not go -- you know, he says they don't
want to go forward. And actually --

VICE CHAIRMAN LOUD: Well, that's
what -- I'm not certain that that's what he
said. Is that what you're saying, you don't
want to go forward?

MR. RICE: I don't today want to
go forward.

VICE CHAIRMAN LOUD: Want to go

forward.

MR. RICE: As a use variance.

VICE CHAIRMAN LOUD: No, you don't
want to go forward as a use variance. I

understand that. OP doesn't want to go

forward.
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MR. RICE: OP, vyes.

VICE CHAIRMAN LOUD: But do you
have any problems with the hearing going
forward and you being given the opportunity --

MR. RICE: Oh, no.

VICE CHAIRMAN LOUD: -- to
supplement the record?

MR. RICE: I don't have a problem
with that.

VICE CHAIRMAN LOUD: Okay.

MR. RICE: At all.

VICE CHAIRMAN LOUD: All right.

CHAIRPERSON MILLER: Okay. I'm
just going to ask you one more question, okay.
You heard what Office of Planning said. So if
we continue today, you would be able to argue
your case and then we would leave the record
open for the Office of Planning to file a
supplemental report.

Otherwise, I'm looking to see if
we do a quick postponement, I mean, you know,

a date that's not too far out in the future,
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which you might have more time to yourself to
think about those three prongs and address
them in writing specifically and have OP's
report and then come in for a hearing.

MR. BARHAM: I can address them
now, 1if you want.

CHAIRPERSON MILLER: You can
address them now? Okay. Okay. From what I
hear you saying and we're giving you the
option, you are here today. You know your
facts. You want to make your case today. And
then let Office of Planning do a supplemental
report?

MR. BARHAM: Sure.

CHAIRPERSON MILLER: Okay. All
right. So why don't we proceed then and you

can make your case, the three prong test.

Okay.

MR. BARHAM: And what is the first
prong?

CHAIRPERSON MILLER: Okay. Let me
-- that's why I wanted to -- there is
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something exceptional about your property or
your situation. Okay. It doesn't have to be
just the topography of your property, but it
can be. It could be the situation that you
bought into. This is the way your property
is. And there's something exceptional about
it that has led you to be here.

If you don't get the relief you
are seeking, you're going to have some undue
hardship upon you. And then that's the core
of the wvariance. And then you can address
whether you think there is any adverse impacts
on the Zone Plan or your neighborhood.

MR. BARHAM: Okay.

CHAIRPERSON MILLER: Okay. Or
neighboring properties.

MR. BARHAM: Okay. As far as the
exceptional circumstances involved, I think
the -- clearly, my wife and I entered into the
acquisition of the property with all signs
indicating that the structure was approved and

endorsed by the District Government. That was
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-- that it was -- that it had complied with
all prevailing zoning statutes.

And given that, and given the
financial, you know, circumstances that we are
in currently, specifically the fact that I
decided to attend grad school as opposed to
continuing to work, under the belief that a
Certificate of Occupancy could be easily
obtained.

And even looking back at all the
facts in terms of inspections, appraisals, and
permits and licenses, you know, authorized by
the DCRA, I had no reason to believe that it
would take 11 months to actually obtain a
Certificate of Occupancy.

So T think the exceptional
circumstances are, No. 1, that, you know, all
evidence seemed to indicate that the property
was approved.

CHAIRPERSON MILLER: Okay. What
are those? Because let me tell you, in

variance law, =zoning history, it has been
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called, 1s recognized as an exceptional
circumstance. So what was it that zoning
officials did and that you relied on
reasonably?

MR. BARHAM: We relied on the
information supplied by the DCRA which were
permits, the approved building permits, the
final inspection and, obviously, I researched
all of this before I even went down to the
DCRA to actually apply for the Certificate of
Occupancy.

So to the extent that they have
supplied documentation which actually approves
the property as a multi-family unit, you know,
yves, I relied on that in the sense that I
didn't think it would be that difficult to get
a Certificate of Occupancy.

VICE CHAIRMAN LOUD: Have you had
the opportunity to supply this Board with all
of the copies of the records that you found
when you went down to DCRA? I see some in our

file.
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MR. BARHAM: Um, I do have all of
the permits and approved documents, if you
would like copies, I could offer it to Ms.
Bailey to provide copies to the Board.

VICE CHAIRMAN LOUD: Yes, Madam
Chair, I would find those helpful.

CHAIRPERSON MILLER: Yes, thank
you. So basically, you know, you handed us
some documents this morning and emails that we
haven't studied as thoroughly as we will
before we issue a decision. But basically, 1is
it that DCRA issued all these permits to allow
the division of the structure into two-family
dwelling and all that went forward and then
the final thing was it is a flat, but then you
couldn't get a Certificate of Occupancy for
it, because that's not allowed as a matter-of-
right in this zone?

MR. BARHAM: Right.

CHAIRPERSON MILLER: Is that what
happened basically?

MR. BARHAM: Correct.
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CHAIRPERSON MILLER: Okay.

MR. BARHAM: You know, my
understanding is that the builder effectively
converted the property from a row house to a
flat. And seemingly circumvented the DCRA
approval system or figured out a way to get
through it, so that they would approve it, for
the most part, at our expense.

So I'm not quite sure what the
DCRA's role is in this. And if they should
have perhaps caught the fact that the property
was converted to a flat, I assumed that a red
flag should have Dbeen raised when the
inspector signed the document, signed the
final 1inspection document as a two-family
unit, when it has been recorded as a single-
family dwelling. But apparently, you know, it
didn't alert anybody.

CHAIRPERSON MILLER: Okay. So
when you bought it in all appearances, it
looked 1like a flat, but it didn't have the

Certificate of Occupancy. Is that right?
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MR. BARHAM: Right. And we had no
reason to believe that there would be any type
of problem or issue given all the
documentation provided by both the DCRA and
the builder.

MEMBER WALKER: Did you purchase
the property or did your wife purchase the
property from the builder or was the builder
a third-party?

MR. BARHAM: My wife purchased the
property Dback in '05 directly from the
builder.

CHAIRPERSON MILLER: Do we have
the purchase agreement in the record or no?

MR. BARHAM: It's not in the
record. I don't have the original purchase
agreement with me.

CHAIRPERSON MILLER: Well, you can
supplement later. But I guess my question is
basically that you said that the agreement
said as is, right?

MR. BARHAM: Yes.
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CHAIRPERSON MILLER: But doesn't
address the question of a flat at all, does
it?

MR. BARHAM: Not to my knowledge.
I'm not quite sure how it was specified in the
actual documentation.

CHAIRPERSON MILLER: Okay. We
might want a copy of that.

MR. BARHAM: Okay.

CHAIRPERSON MILLER: We're looking
at reliance to a certain extent. I mean, this
is almost like an indirect reliance, because
the builder got the permits and then your wife
or you all purchased from the builder and
relied on whatever, I guess, was in the -- you
know, available then, including the purchase
agreement, I would assume. Okay.

Okay. So one of the things that
is exceptional about your property is the
zoning history?

MR. BARHAM: Right.

CHAIRPERSON MILLER: And you
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relied on that. And you relied on that and
your price, right, and in your financial
planning?

MR. BARHAM: Right.

CHAIRPERSON MILLER: Okay. Isn't
there also something exceptional? I don't
know if I would call it exceptional, but, you
know, different about this structurally? It
has separate meters or it has things like that
in it?

MR. BARHAM: Yes.

CHAIRPERSON MILLER: Yes.

MR. BARHAM: Thank you.

CHAIRPERSON MILLER: Okay.

MR. BARHAM: The next part of the
property which makes our case exceptional is
the fact that there is no internal link

between the primary residence upstairs and the

basement unit. Meaning that if we were to use

it as a single-family, that we would have to
actually go outside in order to enter our

basement, which obviously during the winter
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months would be impractical.

COMMISSIONER TURNBULL: I wonder
if you could answer a question. Is the
mechanical unit for the house in the basement?

MR. BARHAM: Mechanical unit?

COMMISSIONER TURNBULL: You know,
the heating unit, the furnace?

MR. BARHAM: There are two
furnaces.

COMMISSIONER TURNBULL: There's
two? There's one in the basement?

MR. BARHAM: One in the basement
and one in the upstairs unit.

COMMISSIONER TURNBULL: There is?

MR. BARHAM: Yes.

COMMISSIONER TURNBULL: So
everything is totally separated?

MR. BARHAM: Yes.

COMMISSIONER TURNBULL: Two hot
water heaters?

MR. BARHAM: Two hot water

heaters, two furnaces, separate gas meters.
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The basement unit has its own washer/dryer
unit, kitchen, bath, plumbing, everything is
completely separated from the main unit.

COMMISSIONER TURNBULL: Okay.
Thank you.

MEMBER WALKER: And do you, in
fact, receive separate bills for utilities?

MR. BARHAM: Yes.

MEMBER WALKER: For the second
unit?

MR. BARHAM: Yes.

MEMBER WALKER: So it's not just
that the meter has been installed, but it's
actually functioning separately?

MR. BARHAM: Yes.

CHAIRPERSON MILLER: Since undue
hardship 1is one of the tests, can you
elaborate any more on your financial hardship?

MR. BARHAM: Yes. Part of the --
well, originally, part of the attractiveness
of buying the property, I don't mean to speak

on her behalf, but under the circumstances, I
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will, one of the attractive features was the
fact that it did have a rentable unit. So
that factored into their financing, that
factored into their final decision making
process and their decision to go forward
actually with the property. That was the
single most attractive feature of the property
considering other properties that they were
looking at at the time.

And then going, you know,
fastforwarding to 2007 when I was brought into
the fold, obviously, my decision to go back to
grad school and, essentially, reduce our
household income to one provider, so to speak,
that also factored into the decision.

CHAIRPERSON MILLER: Okay. And
I'm sorry to get too personal, but I want to
give you the opportunity to make your case as
best you can. It goes to then like if the
relief is not granted, we would deny your
request, what's going to be the financial

hardship on you now? What would that mean?
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MR. BARHAM: Well, for the past 10
months, I fortunately have another rental
property 1in the District that 1is producing
some income and that property also has a home
equity line of credit that is attached. So we
have been supplementing our mortgage payment
with that credit line. So we have been
trading one rate for another, so to speak.

And we can pretty much survive on
that probably for the next eight months. At
that point, we would probably have to look to
either give up the house or let's hope I can
get a really good job.

CHAIRPERSON MILLER: Well,
basically, the basement area is unusable now,
right?

MR. BARHAM: Yes.

CHAIRPERSON MILLER: You can't use
it and you can't rent it?

MR. BARHAM: Yes.

CHAIRPERSON MILLER: And would it

be quite costly to -- or is it even an option
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to reconvert it to one-family?

MR. BARHAM: At this point, it's
not an option.

CHAIRPERSON MILLER: It's not an
option for you all to get that --

MR. BARHAM: No.

CHAIRPERSON MILLER: Put that
money into doing that?

MR. BARHAM: No.

CHAIRPERSON MILLER: Yes, okay.

MR. BARHAM: We actually have our
formal wedding ceremony in February, so that
is --

CHAIRPERSON MILLER: Oh.

MR. BARHAM: -- further

complicating our financial situation right

now.
CHAIRPERSON MILLER: Okay. Other
questions?
VICE CHAIRMAN LOUD: Good
afternoon or good morning earlier. Just a

couple of quick follow-up questions on the
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school part of it. Are you still in grad
school?

MR. BARHAM: Yes.

VICE CHAIRMAN LOUD: And where are
you going to school?

MR. BARHAM: George Washington.

VICE CHAIRMAN LOUD: And your
decision to attend grad school, I think I
heard you say, was based on the certainty that
there would be some income flow from the
rental unit in the basement?

MR. BARHAM: Absolutely. The
decision to -- we did a, you know, two year
projection just to see whether or not we could
afford for me to actually go back to grad
school. So that was part of the decision and
we did factor in minimal rental income from
that basement unit, you know, factoring in the
fact that, you know, it may take us one to two
months to get it rented, you know, possibly
repairs, additional maintenance, things of

that nature.
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VICE CHAIRMAN LOUD: And when are
you due to graduate from GW?

MR. BARHAM: In May.

VICE CHAIRMAN LOUD: Is there a
likelihood that if you are not able to rent
this unit out, that you will not be able to
graduate?

MR. BARHAM: Not to my knowledge.

VICE CHAIRMAN LOUD: Are the two--
I guess what I'm trying to establish is is
there a correlation between your being in grad
school and your being able to rent out the
basement unit?

MR. BARHAM: No. To be honest
with you, I'm -- I've invested this much into
the education, at this point, and we have
already mapped out our finances through to the
end of May, you know, with student loans and
other sources of debt. So theoretically, we
could survive until May of next year.

VICE CHAIRMAN LOUD: But

nonetheless, it has come at tremendous
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personal sacrifice for you, because you have
had to incur this personal debt that you're
talking about?

MR. BARHAM: Absolutely.

VICE CHAIRMAN LOUD: Can you
estimate what sort of range your debt is as a
result of --

MR. BARHAM: The rental unit is --
we were receiving, approximately, $1,000
additional per month. The estimated mortgage
on the property is about $3,700 or $3,400,
somewhere in that range. As part of the buy
out agreement, we actually had to open up a
home equity line of credit, which we had to
max out, so that I could buy out the
additional partner.

So there are multiple forms of
debt that is tied to my decision to go back to
grad school. There is the primary mortgage.
I think it's $3,400. Then there is the home
equity 1line of credit, which 1is maxed at

$88,000. My tuition is, approximately,
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$90,000 a year. And then I have another home
equity line of credit for my condo.

VICE CHAIRMAN LOUD: And I want to
be clear that I heard you correctly and you
can honor -- I mean, you can answer honestly.
And your decision to go back to grad school
was correlated to a condition upon you being
able to draw this income from this basement
unit or now what we are calling a flat?

MR. BARHAM: Absolutely.

VICE CHAIRMAN LOUD: Okay.

CHAIRPERSON MILLER: I just have a
question about the history here. I haven't
had a chance to read thoroughly all the emails
or everything. But you had a tenant for a
while. Is that right?

MR. BARHAM: Yes, yes.

CHAIRPERSON MILLER: And then what
happened?

MR. BARHAM: She found a home to
buy.

CHAIRPERSON MILLER: Oh, okay. So
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and then what prompted you to go get a
Certificate of Occupancy?

MR. BARHAM: Well, the -- I
believe she left in October or November of
2007. And in having an additional piece of
rental property here in D.C., I'm somewhat
familiar with the process and obtaining the
Certificate of Occupancy. So it was only at
that time which I really kind of dove into her
lease agreement.

The lease agreement was not signed
with me. It was signed with, obviously, my
wife before I had even entered into the mix.
So just taking past experience from my other
rental property and, you know, I just decided
to take a look at the lease and we sat down
and kind of went over things line by line.

CHAIRPERSON MILLER: Okay.

MR. BARHAM: Does that answer your
question?

CHAIRPERSON MILLER: Well, I

think. So after that tenant left, so then you
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realized -- then you took an interest in the
lease and decided oh, we better go get a
Certificate of Occupancy and you went down to
DCRA for that?

MR. BARHAM: Right. I actually
took a look at it. I think her lease was up
in August of '07, but she needed extra time to
find another place to live. So at that point,
we went to a month to month arrangement. And
so it was really around August of 2007 that I
decided to kind of dive into that
relationship.

And so at that point, I said well,
you know, we do need a Certificate of
Occupancy. We will just go ahead and wait.
She had estimated, at that time, that she
would only need maybe a month to two months
before she could find another place to live.
So we allowed her to stay and then we -- I did
some research on my own and then she moved
out, I believe, in November.

And at the end of December is when
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I actually took all my materials up to the
DCRA office to actually apply for the
Certificate of Occupancy with the hope of
being able to turn it around and have a renter
back in there by January or February at the
latest.

CHAIRPERSON MILLER: Okay. I just
have one other question for you on this
subject and it's Jjust out of curiosity,
because I have seen different things. But
sometimes I have seen DCRA issue provisional
Certificates of Occupancy if you have an
application pending before the Zoning Board.
Was that ever discussed?

MR. BARHAM: That is one of the
questions that I asked and I believe that
Lennox Douglas replied. And if you give me a
minute, the last -- if you check the email
exchange on August the 21°°, which is on the
second page of the email correspondence, the--
I actually asked that question.

For those that don't have a copy,
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I'll run through it. It says "Mr. Douglas,
why does the final approved inspection
indicate two family units?"

Then I go on "Based on your
definition, how exactly can the property be
classified as a single-family dwelling and not
as a two-family flat, given that the
renovations which, per the approved plans,
removed the interior stairwell connecting both
units, thus eliminating all internal access
between units, installed separate entrances in
both the front and back of the property and
separated all utility access, including
plumbing, electrical and gas.

What are the guidelines for
temporary Certificate of Occupancy and can one

be 1issued for the basement unit until my

hearing date in October?" And that was one of

the emails that no one responded to.

CHAIRPERSON MILLER: Okay. Thank

107

you. And so do you have anything else to add,

at this point, on exceptional conditions or
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undue hardship?

MR. BARHAM: No.

CHAIRPERSON MILLER: Okay.

MR. BARHAM: TUnless there's
anything else?

CHAIRPERSON MILLER: No, no.

MR. BARHAM: Okay.

CHAIRPERSON MILLER: Just
checking. I wanted to ask if you wanted to
address then the third prong of the variance?
And it's written in our regulations that this
variance test, in case you ever want to look
it up, 3103.2 variances. And the third prong
is "Provided that the relief can be granted
without substantial detriment to the public
good and without substantially impairing the
intent, purpose and integrity of the Zone Plan
as embodied 1in the Zoning Regulations and
Map."

Do you have a comment on that?
That's one that I'm sure Office of Planning

will comment on.
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MR. BARHAM: I would probably
defer to the Office of Planning.

CHAIRPERSON MILLER: Do you know
of any reason that the relief should cause any
substantial detriment to the public good?

MR. BARHAM: I don't know that the
addition of one person to our neighborhood is
going to substantially increase the density or
negatively affect our neighborhood.

CHAIRPERSON MILLER: That unit
though, would that be necessarily just for one
person? That's what you have in mind, but how
many persons could actually be in that unit?

MR. BARHAM: Technically, two
people could fit, but I believe the actual
square footage 1is, approximately, 800 square
feet, which is very tight for two individuals.
The -- our previous tenant, she had a young
child, so she liked the neighborhood and, you
know, he -- the young child was able to exist
in the smaller room fairly comfortably. But

it is a very small, small unit.
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CHAIRPERSON MILLER: Okay. Any
other questions? Mr. Turnbull?

COMMISSIONER TURNBULL: There is a
garage in the back?

MR. BARHAM: Yes. It's not
attached to the house.

COMMISSIONER TURNBULL: Right.

MR. BARHAM: So it's effectively a
garage door which is -- it kind of encloses a
carport. So it's completely separate.

COMMISSIONER TURNBULL: You have
two parking spaces then?

MR. BARHAM: We could fit two cars
in there if need be.

COMMISSIONER TURNBULL: Okay.
Thank you.

MEMBER WALKER: That kind of begs
the question, do you happen to know the
dimensions of this carport or garage?

MR. BARHAM: It may be on the
appraisal form.

CHAIRPERSON MILLER: The reason
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this line of questioning is being asked is
that --
MR. BARHAM: For parking.
CHAIRPERSON MILLER: -- parking,
yes, there are different requirements. And a
flat has a requirement for -- is 1t two
spaces? One for each dwelling, what?

MEMBER DETTMAN: One per two for

CHAIRPERSON MILLER: One per two.

MEMBER WALKER: One per two.

MEMBER DETTMAN: For a flat.

CHAIRPERSON MILLER: So this unit
-- and they already had --

MR. RICE: He wouldn't be required
to provide an additional parking space.

CHAIRPERSON MILLER: Right. It's
already grandfathered. Is that correct?

MR. RICE: That's correct.

CHAIRPERSON MILLER: Okay. Other
questions from the Board?

MEMBER WALKER: Only one. Does
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your wife by chance own other rental property?

MR. BARHAM: No.

MEMBER WALKER: Okay. So at the
time that she purchased --

MR. BARHAM: At the time she
purchased, this was -- she qualified for the
first time home buyer exception, so it was her
first trip through this process.

CHAIRPERSON MILLER: What kind of
attorney is she?

MR. BARHAM: She is out of private
practice. She is actually the Dean -- one of
the Assistant Deans at the Law School.

CHAIRPERSON MILLER: GW?

MR. BARHAM: Yes.

CHAIRPERSON MILLER: Okay. I am
just going to ask you this question. It just
goes to, you know, what should you have known.
And I have to say that a lot of times, you
know, just because somebody is an attorney
doesn't mean that they know that they have to

have a Certificate of Occupancy or this would
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be a flat or, you know, I just want to get it
in for the record though.

And what is your career?

MR. BARHAM: I was in retail
banking. I was in professional sports and
then I was in retail banking. And I'm looking
to get into -- back into investment banking if
it exists.

CHAIRPERSON MILLER: Okay. Thank
you.

MR. BARHAM: Sure.

CHAIRPERSON MILLER: Office of
Planning is a 1little occupied. So I don't
think there is anything else you want to add,
at this point, is there?

MR. BARHAM: No, ma'am.

CHAIRPERSON MILLER: You did --
you covered everything pretty thoroughly.
Okay. Mr. Rice, 1is there anything you want to
say, at this point, even though we recognize
that you hadn't prepared for this type of

variance case?
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MR. RICE: ©No, I'll just wait
until we submit a supplemental report.

CHAIRPERSON MILLER: Okay. So I
assume, at that time, you're going to address
whether this would affect the Zone Plan and
all that, right?

MR. RICE: That's correct.

CHAIRPERSON MILLER: Okay. Is
there anybody else here who wishes to testify
on this application? Anybody here from the
ANC? I don't see anybody. Let's see, I was
just wondering if we had an ANC report in this
case. I don't think we do.

MR. BARHAM: I know I was unable
to get a response from the ANC. Was Office of
Planning --

MR. RICE: No, we had not received
a report, but I think there is a statement
that said they will meet tonight, the 21°°. I
think it's in the file somewhere.

CHAIRPERSON MILLER: Are you aware

of that, Mr. Barham?
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MR. BARHAM: No, no, I'm not.

MR. RICE: It's Exhibit 21. It
says -- wait, hold on. Let me reread this.
No, I'm sorry. They were referring to today's
hearing. I'm sorry.

CHAIRPERSON MILLER: So actually
they -- I really did just notice this, the
exact wording of this Exhibit 21, which says
that they -- it puts them on notice
alternatively that there would be -- we would
be considering a wuse variance from the
requirement that an accessory apartment be
located in a detached dwelling under
subsection 300.3.

So we did mention that they were
on notice that it might be a use variance.
Okay. And you have tried to get in touch with
them and have been unsuccessful?

MR. BARHAM: Yes.

CHAIRPERSON MILLER: Okay. All
right. Any other questions of Board Members?

Okay. I think, at this point then, what we
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should do is just identify what we are going
to be leaving the record open for.

One 1s certainly the Office of
Planning's report on the variance, as we
described it, I think we said from 300.3 for
use of a flat in this =zone.

I think we talked about you
putting in some more documentation. One was
the purchase agreement.

MR. BARHAM: Purchase agreement,
yes.

CHAIRPERSON MILLER: Okay. And
anything else that would shed light on the
variance test. I'm not sure what else out
there would be -- I don't know how other Board
Members feel, but since you were not totally
prepared either that this was going to be a
variance as opposed to a special exception
under 202, 1if there is anything further that
you want to address on the three prong test,
I think that would be fine to leave the record

open for.
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Okay. There's no problem with
that. And then the question is do you want to
have an opportunity to respond to the Office
of Planning report?

MR. BARHAM: Um, sure.

CHAIRPERSON MILLER: Okay. I
mean, normally you would get a chance to
follow-up with questions or whatever.

MR. BARHAM: Right.

CHAIRPERSON MILLER: And since
it's going to be on paper, you wouldn't have
that. Okay. So let's take a second and we're
going to look and see when. What we will do
is set this application for decision making
and then we would move back and set dates for
when you need to get the documents in.

MR. BARHAM: Okay.

CHAIRPERSON MILLER: Okay. What
we are thinking about is setting this case for
decision making on November 5", which 1is
actually a Wednesday, because we are not

holding any hearing or meeting on November
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4*®, which is election day.

If we did that, I think that would
basically require Office of Planning to submit
their report in 1like a week or 10 days,
something like that. Mr. Rice, if that's not
enough time, we will reconsider.

MR. RICE: Yes, if possible, could

we push --
CHAIRPERSON MILLER: Too tight?
MR. RICE: -- it back a little?
CHAIRPERSON MILLER: Okay.
MR. RICE: Because --
CHAIRPERSON MILLER: We will take
another look. All right. November 18 o we

could do it. Oh, you don't have to attend
that, if you don't want to. You can if you
want to hear us deliberate. Otherwise,
usually the website works and you could listen
on the website if you wanted to.
MR. BARHAM: I'll do that.
CHAIRPERSON MILLER: Okay. So

we're starting then with November 18" as the
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date and then we're going to back up for -- I
guess, Mr. Rice, when do you think?

MR. RICE: The 18 *® is fine. Is
that for the hearing or for --

CHAIRPERSON MILLER: That's for
our decision.

MR. RICE: Okay, okay.

CHAIRPERSON MILLER: So when do
you think you could get in your report?

MR. RICE: A week or 10 days or so
before that should be okay.

CHAIRPERSON MILLER: Okay. Okay.
Also then before he gives his report, you
would want to submit your purchase agreement
and things like that, so that Mr. Rice has all
the information in the record to make his
recommendation on. Okay. So wait a second.

MR. BARHAM: I'm assuming to I
submit that to Rick Nero's office or who do I
submit that to?

CHAIRPERSON MILLER: You submit it

to the Office of Zoning, which I guess Mr.
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Nero is a part of the Office of Zoning, and
you submit it to Office of Planning, I
believe.

MR. RICE: Yes.

CHAIRPERSON MILLER: And then you
submit it to the ANC.

MR. BARHAM: Okay.

CHAIRPERSON MILLER: Because they
are a party in this case. Any party, there
are no other parties, so that's it. But let's
figure out the date. Mr. Moy, do you have a
suggestion?

MR. MOY: I would suggest, just
hearing Mr. Rice's comment, that Friday which
would be October the 31°°, I believe. There
is 31 days 1in October, that would be that
Friday, correct? Because the 28 ! ig  a
Tuesday.

MR. RICE: Yes, that's correct.
The 31°° is Friday. I'm not sure what you are
asking.

CHAIRPERSON MILLER: That the --
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MR. RICE: If the hearing is on
the 18", a week prior to that is when it's
due, right, which is the end of --

CHAIRPERSON MILLER: I think we
need a little more time than a week prior,
because he needs to be able to respond to it.

MR. RICE: Okay.

CHAIRPERSON MILLER: So at least
10 days.

MR. RICE: So maybe two weeks, so
the 4" or the 5"? I could have my
information then and he could respond if
needed.

MR. BARHAM: Well, I don't need to
respond if that's going to cost us more time.

CHAIRPERSON MILLER: No, it's not
going to cost us more time, because the date
is November 18". So we are just working
backwards as to different filing dates. So
it's not delaying the decision at all.

MR. BARHAM: Okay.

CHAIRPERSON MILLER: So if Office
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of Planning filed on November 5 %, then

applicant would need to file any response by
what date?

MR. RICE: The 11°".

CHAIRPERSON MILLER: Mr. Moy or
Ms. Bailey?

MS. BAILEY: On the 12 %, Madam
Chair.

CHAIRPERSON MILLER: Okay. All
right. And we need one more date before
November 5 for the applicant to file any
other documentation including the purchase
agreement.

MS. BAILEY: I'm assuming, Madam
Chair, that is something that the applicant
has and it could be made easily available, so
would by Friday of this week be appropriate?

MR. BARHAM: That's fine.

MS. BAILEY: Thank you. And that
would be the 24°".

CHAIRPERSON MILLER: That's no

problem. Well, wait, but I also wanted to
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the variance test any further.

MR. BARHAM: Friday is fine.

CHAIRPERSON MILLER: Friday is
fine? Okay. Okay. Ms. Bailey, do you want
to repeat the dates?

MS. BAILEY: Sure. The applicant
is to provide the information requested by
October 24", OP is to provide their
supplemental report by November the 5%, The
applicant may respond to OP's report, not
required, but may respond, by November 12°.
And the Board is going to consider decision on
November 18%".

CHAIRPERSON MILLER: Okay. And
one more question and that 1s applicant is
going to be serving the ANC. Do we want to
leave the record open for any response by the
ANC, though it's unlikely?

MS. BAILEY: Madam Chair?

CHAIRPERSON MILLER: Do you know

when they meet or anything?
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CHAIRPERSON MILLER: Okay. They
haven't expressed any interest in the case.

MS. BAILEY: For ease of
convenience, Madam Chair, we could make that
November the 12°".

CHAIRPERSON MILLER: Okay. All
right. We will leave it open until then, in
case they decide to participate. All right.
Any other questions?

MR. BARHAM: Yes.

CHAIRPERSON MILLER: Okay.

MR. BARHAM: So basically, this
decision is going to be made on November 18".
Am I free to pursue renters or what exactly?
We have actually posted the property, so I
guess my question is how far can we go in that
process or can we even engage in that process,
at this point?

CHAIRPERSON MILLER: That's
something that we can't really address, that

we can't really authorize. I think you would
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need to discuss that with DCRA. It's not
interpreting a Zoning Regulation. I mean,
unless vyou ask wus specifically, I don't
believe that -- I don't know the answer to
that, to tell you the truth. I mean, it's
just not something that we do.

MR. BARHAM: And do you recommend
anybody at the DCRA that may be able to
respond in a timely and efficient manner?

CHAIRPERSON MILLER: I'll say two
things. One is Mr. LeGrant, I would
recommend. Second, there are two lawyers in
the back of this hearing room right now who
represent DCRA and you might take advantage of
their presence here and ask them.

MR. BARHAM: Okay.

CHAIRPERSON MILLER: Okay.
Anything else?

VICE CHAIRMAN LOUD: Just to your
last point, Madam Chair. And this is in the
record about the request that the applicant

made for a provisional C of O, so respond with
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something in the record, just be very, very
aggressive about pursuing that that you have
already started with the provisional C of O.
MR. BARHAM: Okay. Thank you.
CHAIRPERSON MILLER: Okay.
Anything else? All right. Thank you very
much.
MR. BARHAM: Thank you.
CHAIRPERSON MILLER: Okay. We
have one more case on the agenda for this
morning and I said that we were going to take
a break before we dealt with that case,
because we want to be fresh, you know, and
attentive. So that's what we are going to do.
Except I think also on the agenda
for this afternoon is a case that is seeking,
I believe it 1is, a consent motion for a
postponement. And we would entertain that
now, rather than having the parties wait
longer for that one. That's pretty quick.
Okay. So, Ms. Bailey, do you know

what case that is to call?
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MS. BAILEY: I do, Madam Chair.
It's an Appeal and the number is 17745 and
it's the Appeal of the Advisory Neighborhood
Commission 3E. Mr. Greene and Ms. Kinley is
cognizant of the Board's time and so forth and
has agreed to the rescheduling of this case
after April 7 to make it easier for the Board.
So they obviously can address it better than
I, but they have indicated their agreement to
have it scheduled April 7, 2009 or later.

CHAIRPERSON MILLER: Good
afternoon. Why don't you introduce yourselves
for the record, please?

MS. BRAY: Good afternoon. My
name is Kinley Bray on behalf of Commerce Bank
and I'm with the Law Firm of Arent Fox.

MR. GREENE: Good afternoon, Madam
Chairman, Members of the Board. My name is
Matthew J. Greene, Jr. I'm an Assistant
Attorney General. I represent the Department
of Consumer and Regulatory Affairs.

MR. PARKER: Good afternoon, Madam
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Chair and the Board Members. My name is Doris
A. Parker-Woolridge and I represent DCRA.

CHAIRPERSON MILLER: Okay. Do you
want to just tell us briefly about the motion
for continuance?

MS. BRAY: Sure.

CHAIRPERSON MILLER: Okay.

MS. BRAY: Since Commerce Bank
filed it, I'll go ahead and bring the Board up
to speed on where things are. This case was
continued back in April in an effort to settle
the matter, which we hoped would result in
withdrawal of the appeal by the ANC prior to
today's date.

As of today's date, DDOT has -- we
have agreed upon a compromise plan, but the
permits for that plan have not yet been
issued. DCRA is waiting on DDOT to take
action to issue the permit. And as of about
5:30 last evening, DDOT notified the ANC of
its decision to issue the permit, based on the

conditions, based on certain conditions some
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of which the ANC requested be included at
their last regular meeting.

So we do believe the issuance of
the public space permits for the subject
property by DDOT are -- 1is imminent and that
upon issuance, DCRA will take action to issue
a revised building permit, which would end up
in all -- for all intents and purposes muting
the questions in this case.

So rather than waste the Board's
time today with a hearing and rather than
having the Board look for another date at
which we might be squeezed into the calendar,
I think all parties agree that we can just go
on the next available date that the Board may
have. And all parties are in agreement as to
the consent motion.

And our hope again is that the ANC
will withdraw its appeal as moot once DCRA
acts on a revised building permit application
that is currently pending before them.

CHAIRPERSON MILLER: Thank you.
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And I didn't bring out my file on this,
because it was scheduled for this afternoon.
But I guess my only question is this is ANC-
3E's appeal and they are not here. Did they
stipulate agreement to this in writing?

MS. BRAY: They did.

CHAIRPERSON MILLER: Okay. So
that's in our file?

MS. BRAY: Right. They signed on
to our --

CHAIRPERSON MILLER: Okay.

MS. BRAY: -- request for
continuance.

CHAIRPERSON MILLER: Okay. Fine.
DCRA want to add anything to that?

MR. GREENE: We think that the
position that has been taken is the one that
we would go along with. We have no objection
to any of this at all. And we would like to
move this thing as far in advance as possible,
as not to disturb or interfere with the

Board's schedule.
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CHAIRPERSON MILLER: Okay. Any
questions, Board Members? All right. Staff
has indicated to me that we could schedule it
for April 14" in the afternoon, 2009. Okay.
I just got a reference. I have before me now
the consent motion dated October 15, 2008.
And it 1is signed by all of you and Lucille
Rich on behalf of ANC-3E. Okay. Good.

MS. BRAY: Thank you.

CHAIRPERSON MILLER: I guess
that's it. Thank you very much.

MR. GREENE: Thank you, Madam
Chairman and Members of the Board.

CHAIRPERSON MILLER: Okay. After
a quick consultation, I think the Board is
going to adjourn for a break and come back at
3:00 and pick up with the Maret case, unless
that's a problem for you all out there? Is
that enough time for you to get lunch? Okay.
All right. All right. We will come back at
3:00 then. Thank you.

(Whereupon, the Public Hearing was
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A-F-T-E-R-N-O-O-N S-E-S-S-I-0-N
3:09 p.m.

CHAIRPERSON MILLER: Good
afternoon, ladies and gentlemen. This hearing
will, please, come to order. I'm going to
start off with the intro for the afternoon
session, even though we still have one case
for the morning session that we're carrying
over. So I'm going to read this. It will
apply to all the cases this afternoon.

This is the October 21°° afternoon
Public Hearing of the Board of Zoning
Adjustment of the District of Columbia. My
name is Ruthanne Miller. I'm the Chair of the
BZA. Joining me to my right is Mr. Marc Loud
our Vice Chair. And next to him is Mr.
Michael Turnbull from the Zoning Commission.
To my left is Mary Oates Walker and Shane
Dettman, Board Members.

And coming in now is Ms. Beverley
Bailey from the Office of Zoning and I believe

Mr. Moy from the Office of Zoning will be

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

134

joining us as well as I believe Ms. Monroe
will be joining us from the Office of Attorney
General.

Copies of today's hearing agenda
are available to you and are located to my
left in the wall bin near the door. Please,
be aware that this proceeding is being
recorded by a Court Reporter and 1is also
webcast live. Accordingly, we must ask you to
refrain from any disruptive noises or actions
in the hearing room.

When presenting information to the
Board, please, turn on and speak into the
microphone, first, stating your name and home
address. When you are finished speaking,
please, turn your microphone off, so that your
microphone is no longer picking up sound or
background noise.

All persons planning to testify
either in opposition or in favor are to fill
out two witness cards. These cards are

located to my left on the table near the door
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and on the witness tables. Upon coming
forward to speak to the Board, please, give
both cards to the reporter sitting to my
right.

The order of procedure for special
exceptions and variances is as follows: One,
statement and witnesses of the applicant.
Two, Government reports, including Office of
Planning, Department of Public Works, DDOT,
etcetera. Three, report of the Advisory
Neighborhood Commission. Four, parties or
persons in support. Five, parties or persons
in opposition. Six, closing remarks by the
applicant.

Pursuant to Section 3117.4 and
3117.5, the following time constraints will be
maintained: The applicant, persons and
parties, except an ANC, in support, including
witnesses, 60 minutes collectively. Persons
and parties, except an ANC, in opposition,
including witnesses, 60 minutes collectively.

And individuals 3 minutes.
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These time restraints do not
include cross examination and/or questions
from the Board. Cross examination of
witnesses 1s permitted by the applicant or
parties. The ANC within which the property is
located is automatically a party in a special
exception or variance case.

Nothing prohibits the Board from
placing reasonable restrictions on cross
examination, including time limits and
limitations on the scope of cross examination.

The record will be closed at the
conclusion of each case, except for any
material specifically requested by the Board.
The Board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the persons must submit the
evidence to the Office of Zoning. After the
record is closed, no other information will be
accepted by the Board.

The Sunshine Act requires that the

Public Hearing on each case be held in the
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open before the public. The Board may,
consistent with it's Rules of Procedure and
the Sunshine Act, enter Executive Session
during or after the Public Hearing on a case
for purposes of reviewing the record or
deliberating on the case.

The decision of the Board in these
contested cases must be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage the Members of the Board in
conversation.

Please, turn off all beepers and
cell phones, at this time, so as not to
disrupt these proceedings.

The Board will make every effort
to conclude the Public Hearing as near as
possible to 6:00 p.m. If the afternoon cases
are not completed at 6:00, the Board will
assess whether 1t can complete the pending
case or cases remaining on the agenda.

At this time, the Board will
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consider any preliminary matters. Preliminary
matters are those that relate to whether a
case will or should be heard today, such as
requests for postponement, continuance or
withdrawal or whether proper and adequate
notice of the hearing has been given. If you
are not prepared to go forward with a case
today or if you believe that the Board should
not proceed, now 1is the time to raise such a
matter.

Does the staff have any
preliminary matters?

MS. BAILEY: Madam Chair, Members
of the Board, good afternoon. The only
preliminary matter that I'm aware of, Madam
Chair, was a matter that was taken up before
the Board's recess and that 1is Appeal No.
17745 of the ANC-3E. That appeal was
rescheduled for April 14, 2009 afternoon
session. And that's the only preliminary
matter that I'm aware of, at this time, Madam

Chair.
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CHAIRPERSON MILLER: Thank you.
I'm not aware of any other preliminary matter
either. So let's proceed with the agenda.
Would all individuals wishing to testify
today, please, rise to take the oath? And Ms.
Bailey will administer it.

MS. BAILEY: I know you have been
sworn in already, so you're going to do it two
times.

(Whereupon, the witnesses were
sworn. )

MS. BAILEY: Thank you.

CHAIRPERSON MILLER: Okay. Thank
you very much. And, Ms. Bailey, we're ready
for our last case of the morning session.

MS. BAILEY: Yes, Madam Chair,
Application No. 17828 of Maret School, Inc.,
and it's pursuant to 11 DCMR 3104.1, for a
special exception to permit an increase in
faculty and student enrollment for a private
school under section 206, at premises 3000

Cathedral Avenue, N.W., Square 2113, Lot 843.
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The property is Split Zoned R-1-B/R-3.

The Board should have a copy, in
addition to all of your other documents, of a
report from the Department of Transportation,
Exhibit 27. And the case is now ready to go
forward.

CHAIRPERSON MILLER: Ms. Bailey,
I'm not sure if you read the number right for
this case. 1It's 17826.

MS. BAILEY: If I didn't say that,
that's what I meant to say.

CHAIRPERSON MILLER: Okay.
Correct. Okay. Someone might have heard a
different number, so I just wanted to clarify.
All right. Then we are ready for the parties
to come forward in this case. Okay. We just
got a document passed out to us from Wells &
Associate, Table 3-2, Mode Split. But I just
wanted to say that's what we were doing, but
why don't you start with your introductions
and then jump in.

MS. RODDY: Okay. My name is
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Christine Roddy and I'm an attorney with
Pillsbury Winthrop Shaw Pittman. And with me
to my left is Marjo Talbott who is head of
Maret School and to my right is Maria
Lashinger with Wells & Associates.

And the chart that we had just
submitted, that was included in the initial
traffic analysis, but there was an error on it
and I'll let Maria speak to that. We just
wanted to submit a corrected one for the
record. .

CHAIRPERSON MILLER: Okay. Do you
just want to address that when we get to the
traffic? Okay. That's fine. So this is a
special exception because Maret is seeking to
increase enrollment and staff and faculty.
From our review of the record so far, I mean,
it looks like there is adequate parking, but
you will need to specifically, you know, tie
it to the regulations.

And then there 1is an issue

apparently about traffic impacts, separate
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even from the parking regulations that DDOT
has raised. But I'm going to leave it to you
all to proceed how you would like to proceed.
It's a fairly straightforward application.
Okay.

MS. RODDY: It is. As a
preliminary matter, we would 1like to have
Maria Lashinger recognized as an expert
witness and we have included her resume with
the prehearing submission, I believe as
Exhibit B. She has worked on the Lab School
case in the District as well as the Knowledge
is Power Program Charter School. And she is
also available for any questions.

CHAIRPERSON MILLER: You worked on
the Lab School case that came before the
Board?

MS. LASHINGER: I was involved in
the case, yes. I did not testify.

CHAIRPERSON MILLER: You haven't
testified before the Board before?

MS. LASHINGER: I have not.
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CHAIRPERSON MILLER: Okay. Or the
Zoning Commission?

MS. LASHINGER: No.

CHAIRPERSON MILLER: Okay.

COMMISSIONER TURNBULL: What other
projects have you worked on?

MS. LASHINGER: In the District of
Columbia, those are the three -- Maret School
as well, are the three projects I have worked
on in the District. I have many, many cases
throughout the Washington Metropolitan area,
Arlington County, all the way out to Fauquier
as well as various states throughout the
country.

COMMISSIONER TURNBULL: You have
been with Wells & Associates for four years?

MS. LASHINGER: That's correct.

COMMISSIONER TURNBULL: And before
that you were primarily doing civil
engineering?

MS. LASHINGER: Yes. I was with a

site civil firm for approximately nine months
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before I joined Wells & Associates.

COMMISSIONER TURNBULL: Okay.

MS. LASHINGER: Wells & Associates
has been recognized before the Board on
numerous occasions, our firm.

CHAIRPERSON MILLER: Well, we know
that, vyes.

MS. LASHINGER: I didn't know.

CHAIRPERSON MILLER: Okay.

MS. LASHINGER: I didn't know.

CHAIRPERSON MILLER: Did you say
also you worked in the Lab School case.

MS. LASHINGER: Yes.

CHAIRPERSON MILLER: That came
before the BZA, you just didn't testify,
correct?

MS. LASHINGER: That's correct.

CHAIRPERSON MILLER: Okay. And
was there some other case you worked on?

MS. LASHINGER: The Knowledge 1is
Power Program Charter School.

CHAIRPERSON MILLER: Oh.
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MS. LASHINGER: On Benning Road.

We were 1involved with a parking case down
there.

CHAIRPERSON MILLER: Okay. Are
there any concerns of Board Members with
respect to qualifying her as an expert
witness? Okay. No, we don't have any
concerns. Okay.

MS. LASHINGER: Thank you.

CHAIRPERSON MILLER: Done. All
right.

MS. RODDY: Well, as you had

mentioned, this 1s a pretty straightforward

case. We are here this afternoon for the

Maret School, which seeks special exception
relief to increase its student enrollment from

600 students and 125 faculty and staff members

to 635 students and 129 faculty and staff

members.

The school 1is located at 3000

Cathedral Avenue in Northwest Washington. And

it is located on the 7.9 acre site that is
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commonly known as the Woodley Estate. The
site was first approved for private school use
in 1951 and the school was before the Board in
1998 for approval of an expansion.

They were most recently before the
Board in 2004 for some relief from the Zoning
Regulations while they were constructing.

CHAIRPERSON MILLER: Can I ask you
when were the enrollment and staff and faculty
figures set? In which order?

MS. RODDY: That's what I'm --

CHAIRPERSON MILLER: Oh, you're
about to get there?

MS. RODDY: That was in 1998.

CHAIRPERSON MILLER: 1998? Okay.

MS. RODDY: Yes. The school is
adjacent to the Swiss Embassy, which 1is
located to 1its east and 1is adjacent to
residential uses to its northwest and south.
Ms. Talbott will testify momentarily in more
detail regarding the school's history as well

as 1its need for increasing the faculty and
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staff and student enrollment numbers.

The application satisfies the
special exception standard. The increase in
student enrollment and faculty and staff is in
harmony with the general purpose and intent of
the Zoning Regulations and Zoning Map. Relief
can be granted without adversely affecting
neighboring properties.

This request for relief will not
be objectionable to adjoining property owners,
because of noise, traffic, number of students
or lack of parking.

As we detailed in our submission,
the large size of Maret's campus acts as a
buffer between school activities and
neighboring properties. So if there are any
increase in noise, it would be minimal.

We have also submitted a traffic
analysis that concluded that the increase in
student, faculty and staff populations would
have a minimal affect on area traffic.

Nevertheless, Maret has undertaken
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several measures this year to encourage public
transportation and <carpooling to reduce
traffic to its site. And Ms. Lashinger will
testify to that as well.

Finally, Maret has an adequate
amount of parking on-site to satisfy the needs
of the faculty, staff and visitors. The
school will have two witnesses testifying
today, Ms. Talbott as well as Ms. Lashinger.
And with that, I will turn it over to Ms.
Talbott.

CHAIRPERSON MILLER: Okay. I just
have a basic question and perhaps one of your
witnesses is going to address it, but how you
came to determine that the number of parking
spaces that you have, I guess, that's 139
spaces meets the parking requirements under
the regulations.

MS. RODDY: The regulations, I
believe, state that you take the largest
community space and as well you factor in the

faculty and staff numbers and in doing taking
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the largest community space as well as the
faculty and staff numbers, we are increasing
that by the four and we reached the 139. I
can look while someone is testifying to the
calculation.

CHAIRPERSON MILLER: Okay. Yes,
what we want you to do is we want that in the
record. Like what is the largest space and
what number does that generate? And then I
believe it is two-thirds of the faculty and
staff, you know.

MS. RODDY: Right.

CHAIRPERSON MILLER: What does
that generate? And then what number do you
come up with?

MS. RODDY: I can backtrack it
right now.

CHAIRPERSON MILLER: Yes, okay.

MS. RODDY: I don't have that
calculation in front of me.

CHAIRPERSON MILLER: Okay. Thank

you.
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MS. TALBOTT: Good afternoon. I'm
Marjo Talbott and I'm the head of Maret School
and it's a pleasure to be here this afternoon.
Just a very brief history of the school. We
were founded in 1911 by three Swiss sisters
and we have been in D.C. for our whole life.
We moved to our present campus in 1953 buying
it from the Stimpson Estate. Stimpson was
Secretary of State and War during FDR's years.

And prior to that, it was actually
the main building was built in 1803 by Francis
Scott Key's uncle. And so it is a wonderful
historic site. It was a summer White House
for three Presidents of the United States.
Patton lived in the '20s, so it i1s also a
wonderful resource for our students to learn
about American History in an authentic way.

Maret 1s now a nonprofit and
always has been nonsectarian independent coed
day school. We are the only K through 12
school on one campus in the District. We have

a clear mission. We prepare our students for
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college, but we also believe strongly that we
are preparing them to be active and
responsible members of the world.

We have six core values. They are
respect, 1integrity, excellence, creativity,
the individual connectedness and, I love the
last one, joy. And we try to live those core
values every day.

Students are taught to be
thoughtful critically, act decisively and be
responsible. We also pride ourself for having
a diverse population, not only in terms of
culture and races, but in perspectives and
talents.

This year we started off with 35
percent of our students, our students have
color, they come from 52 different countries.
19 percent of our students are on financial
aid. 60 percent come from the District
itself. Over a million dollars go to District
students who are at Maret through the

Financial Aid Program that we have.
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Maret, as I said, was an
international school when it was founded. 1In
the '60s it went through a very tumultuous
time as did many independent schools. We had
four heads in four years and the school almost
went belly-up in the late '60s, early '70s.
Luckily my predecessor, Peter Sturdevant, took
over the helm and was the head for the next 20
years. And much of the kind of pillars of the
school were really reestablished or
established through Peter Sturdevant.

I had the pleasure of coming to
Maret 15 vyears ago as the head of school
coming from another school in the Boston area
and prior to that working at the National
Association of Independent Schools working on
their good practices and principles of good
practice and other work at NAIS.

When I first arrived at Maret, we
were about to embark on our 10 year
accreditation program with the Middle States

Association of Schools and Colleges and coming
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right off of that, we decided to go into a
strategic planning program to really think
about what we needed to do for the next 10
years.

One was to 1look at enrollment,
another major one was that there was huge
deferred maintenance issues on the plant and
the plant was not adequate for our program.

We did come to BZA, at that time.
I think it was in the fall of '97, but we were
ruled, I think, in '98, to raise our
enrollment from 500 to 600 students on our 7.9
acre campus. We also got approval to start a
major building project that started in 1999 we
called Phase 1 and completed in 2005 called
Phase 2.

Literally, 90 percent of the
campus was touched. We redid all of the
parking, the circulation. We expanded the
square footage by 50,000 square feet of
facilities. We expanded our back field. And

we are really proud of our present facilities
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and have no plans to do anything more on that
plant in my lifetime.

Construction is draining, as they
will say, especially when you are running
school at the same moment in time.

Other things that came out of the
strategic plan that we're really proud of is
that we really improved our Financial Aid
Program. We improved substantially faculty
salaries and benefits. And we embedded a
Service Learning Program in our curriculum.
And service learning means that our kids do
service and partner with many organizations as
a part of the course work, not as an ancillary
community service piece.

And some of the programs we have
done most recently is worked with Anacostia
Watershed Society, Capitol Area Food Bank,
Casa de Pueblo, D.C. Central Schools and we
have a fabulous program in the summer called
Horizons. It's a national program. We are

the main base here in Washington where we have
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110 kids from H.D. Cook and Bancroft Schools
really having an enrichment program on our
campus with a number of our students and
faculty and some of their faculty from H.D.
Cook and Bancroft.

And there 1is a Saturday program
also with that program. Superintendent Reese
came this summer to endorse the program and is
helping us try to expand it through the city.
We open our campus to our neighbors. This
morning I looked out of my window and there
was UDC's soccer team using our back field,
because their field 1isn't appropriate right
now.

Many people use our gyms,
including the Swiss Embassy staff and the Boys
and Girls Clubs, local groups use our theater
for performances and lectures. Our neighbors
use our parking facilities if they have major
events at their homes, they can use our
parking for that.

We believe very much and it's part
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of our mission to be good neighbors. And we
have worked ever since I first came to Maret
having at least twice a year open meetings
with neighbors to come and tell us if they
have any questions or concerns. They have my
number.

Back in 2003, we had a major fire
at our school and a neighbor called me at 4:00
in the morning to tell the school was on fire.
So they know where to get me whenever they
need me. Luckily we have been able to recover
from that fire and all is well.

Over this period of time, Maret
has really changed in its admissions picture.
When I first came, we probably accepted about
40 percent of our applicant pool. This last
year, unfortunately, we only could accept
about 18 percent of our applicant pool,
because of the demands and on the yield.

Every year we are surprised by the
fact that our vyield just gets better and

better. We are competing with Sidwell and St.
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Albans and schools up and down the Hill and we
still have a yield this year at a high of 76
percent, i.e., of the kids we accept that many
accept us. We are truly a first choice
school.

Our attrition continues also to be
remarkably low. Every year we are panicked
that it won't be. This year with the
financial markets as they are, we continue to
be panicked. We accept students so that we
come within budget. We hope we budget for 597
students, but for the last number of years, we
have been overruled by between 5 and 10
students each year, not taking any kids off
the wait list, but numbers come in and then
there is just no slippage, which is not what
you would predict between April and September,
but, in fact, has been the case.

We had our last accreditation two
years ago and that Jjumpstarted another
strategic planning process. And within that

process, one of the major things was to look
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at our enrollment. A school that talks about
integrity doesn't like being over our cap and
we wanted to address that and at the same time
say what would be the ideal enrollment for our
campus .

We realize now with all the
construction that we can have a little larger
sizes in the lower school. We had thought we
would have 12 kids per section, like 24 kids
in first, second, third grade. We really feel
we can have 14 kids in those sections, not a
huge strain on the faculty.

We also know with the District and
the neighboring public schools, many are now
stopping in fifth grade and a major opening
for many schools is sixth grade. We are
losing that, because we haven't had an opening
in sixth grade. We are hoping to open up a
sixth grade next year.

So that's where the numbers are
coming from that we would like to be around

620 to 625, but we do not want to be over our
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limit, so we have put a buffer of 10 students
at 635, therefore, the request. But that is
not our expectation nor do we want to get near
there to budget. But we want to have the
flexibility to come in in April at 628 and not
be over, if we don't lose any of the kids.

So that's why we put a buffer in
there at 635. We thought that was a
responsible way to go.

Another major issue of our
strategic plan again was looking at our

** Century

program. What is an important 21
program. Obviously, with a number of our
students on our strategic planning, even two
or three years ago making sure that Maret is
more sustainable, not only economically but in
terms of being more green.

How do we really reduce our carbon
footprint? So we have been talking about how
to really improve that. And obviously, the

issues of driving, traffic, all of that was

part of our thinking when we came into
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considering our BZA and how we would handle
our neighbors. We worked with our neighbors
and the ANC, the Willie Parks Society --
Citizens Association and had wvery good
conversations with them.

We did a number of major changes
to our whole parking and circulation over the
summer taking some very good suggestions from
our neighbors directly across the street, who
can witness our carpool line every morning.

One of the things we have decided
is that nobody can take a left hand turn onto
campus during the traffic, so that when you
are coming up Cathedral Avenue, there is only
one turn onto campus.

Another was to stagger the drop-
off in the morning, which has made a huge
difference of having the lower school come by
8:00, the rest of the campus come later. We
have now the capability on our website if you
go into the parent section and log-in on the

website, you can put in your ZIP Code and ask
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for everybody who lives in that area and there
are many more people who are carpooling, at
this point.

We have a number of faculty and
families who are using bicycling when they can
and walking. We have people also dropping off
a couple blocks away and letting the kids come
on to campus that way. So we have many
suggestions of how to improve the carpool.

We do have two policemen there
every morning and every afternoon for drop-off
and we have trained our staff members to do a
better job of really pulling the cars onto
campus, so that they move around. And so we
typically have three or four people out there
every day at those two times.

This week it showed, I mean, that
we made a mistake. If we don't know that
somebody isn't coming in that the carpool line
will back up. And we had only one guy out
there yesterday, so we have to improve that

and make sure that we always have the coverage
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for the carpool line.

I guess DDOT came out yesterday
and saw that it was more backed up on the
street than it typically is. We also give our
kids Metro cards and our faculty. Faculty get
reduced -- get paid those Metro cards again to
ensure that people use the Metro as much as
possible.

And many of our upper classmen do
use that. Again, the numbers we are looking
at are not 1increasing the number of high
school students at the school. And so there
will be no more high school students who park
in around the neighborhood. All the faculty
parking is on campus.

When we have events at night, we
are allowed to park on the circle, so most of
the cars are taken in. The Swiss Embassy and
Maret now make sure we exchange each other's
calendar, so we don't have two events going in
two places at once. Again, a great suggestion

from our neighbors.
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I think that those are the main
things to cover. We do feel, not just because
we are coming to the BZA, but it's really part
of our strategic plan, to be good neighbors,
to be responsible citizens 1in Washington.
That that's one of the core elements of our
school is to teach our kids to be part of a
bigger community.

And I think that our students and
faculty have done a great job with that.
There is a little bit of an urgency for us to
have you hopefully accept the proposals of ANC
and others to let us have this extension or
higher number, because we are in the beginning
of the mission season. There are a lot of
people who are interested in our sixth grade
openings and we need to know whether or not we
can actually accommodate them next year.
Thank you.

CHAIRPERSON MILLER: Thank you.
Could I ask you just a couple of follow-up

questions?
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MS. TALBOTT: Sure.

CHAIRPERSON MILLER: One is I find
that interesting that you said you have an
agreement with your neighbors that they can
use the parking for their events. Is that an
informal type of agreement that you have?

MS. TALBOTT: Yes.

CHAIRPERSON MILLER: Because you
all have good neighborly relations?

MS. TALBOTT: Yes. Our campus 1is
also open on Saturdays and Sundays and a
number of our neighbors park in the morning on
Saturday, because there is such traffic with
the zoo in the summer and they are allowed to
use that, absolutely.

We have people who have had Bar
Mitzvahs and had, you know, used our parking.
We have a number of authors who have book
signings. They know to just call. And
because of our open meetings twice a year and
we ask all of our neighbors to attend, if

anybody has an issue, they come on.
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CHAIRPERSON MILLER: That's great.
The faculty and staff numbers that you have,
are they -- sometimes we see faculty and staff
as FTEs, they call them, Full-Time
Equivalents, or whatever and so we want to
know the numbers we are actually dealing with.
Like the numbers that you gave us, are they
regular? That's the number of staff that is
employed period or is it full-time equivalent?

MS. TALBOTT: I believe it's FTE.
We do have some faculty who are just there for
after school, you know, so it's somewhat
staggered. I think it is the full-time
equivalent is my guess.

MS. RODDY: Yes, I believe that is
the full-time equivalent is what we provided.

CHAIRPERSON MILLER: Do you know
the total number? Do you know -- I mean,
sometimes we see a full-time equivalent number
it's like well, gee, that could be twice that
number actually if they ever have two people

sharing a job.
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MS. TALBOTT: No, I think we
counted half time and half time. Not a three-
fourths time and a three-fourths time. It's
on half time/half time or quarter time. Does
that answer your question?

CHAIRPERSON MILLER: Well, it goes
somewhat. So I mean, if you have two half
timers, then you may employ more than, what is
the number you have, 135 people?

MS. RODDY: 129.

CHAIRPERSON MILLER: 129.

MS. RODDY: It's 125 right now.

CHAIRPERSON MILLER: 125. Well,
okay. The regulations allow us to look at, in
that instance, what's the maximum number that
you would have on the campus at one time
during, you know, one period? Because we are
trying to make sure that the parking spots
meet the actual number of bodies, you know,
that are there.

MS. TALBOTT: I understand. I

believe that --
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CHAIRPERSON MILLER: Do you
understand what I'm saying?

MS. TALBOTT: Yes. I believe
that's the number, because we don't have any
faculty parking off campus. And there are
only a certain number of parking spaces. So
I think it's an accurate number.

MS. RODDY: I believe the 129 is
the maximum number at any one time that would
be on campus.

CHAIRPERSON MILLER: When you were
talking about the left turns, no left turns
into the school during?

MS. TALBOTT: Pick-up and drop-
off.

CHAIRPERSON MILLER: Pick-up and
drop-off, okay. So if someone is coming up
Cathedral Avenue and the school is on the
left, what do they do?

MS. TALBOTT: During pick-up and
drop-off, they have to go up Garfield Street

and come around the other way. They cannot
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take the left and they can't stop and let the
kids off there. And it has changed and really
improved the traffic coming down, because it
has allowed for a mnatural flow to Jjust
continue.

CHAIRPERSON MILLER: Okay. And
then I have another question about, you know,
the buffer that you were talking about. I
guess, how 1is the buffer going to work
differently than the previous number? Like
why wouldn't there Dbe what they call
enrollment creep with this number as there was
before?

MS. TALBOTT: First of all, the
number before was a best guesstimate with the
new facilities of what we thought we could
build, but didn't know what we could build at
the time. Once we built the building and
understood that we had spaces for that, we
knew we could have a few more kids in the
second grade.

We tried to stay it down below,
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but we didn't have kind of a set number that
had to be in each class. This is why we have
gone back through it, really done it more
mathematically. Now that we have the
facilities, we really don't think we can
accommodate more than 625 with the locker
spaces and all of the rest. But we wanted a
buffer over that, so if we did 627, because
our yield was so high and we didn't lose two,
we would be crunched for a little bit, but
that's where we would be crunched.

We have commitment by the board
that we are not going to do enrollment creep.

CHAIRPERSON MILLER: So you can
set your yield to a certain extent to know
that it won't come in above that? I mean, I
know there is the waiting list part, but you
said you were getting more than just -- and
you didn't even go to the waiting list.

MS. TALBOTT: Right.

CHAIRPERSON MILLER: But you can

control it now, so that you don't get more --
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MS. TALBOTT: Right, because if we
budget for 620 and we are five over that, we
are okay. It's -- and I think there was a
creep, but there was a creep partly because
the facilities allowed for a creep that we
just didn't know when we came to BZA, we
hadn't built anything.

CHAIRPERSON MILLER: Do you have
bicycle racks on the school?

MS. TALBOTT: We do and I should
have mentioned that. We had to buy a whole
other rack to put by the gym, because so many
more people are biking, at this point.

CHAIRPERSON MILLER: Do you know
how many people are biking?

MS. TALBOTT: It depends on the
day, but I don't have the exact number, so I
would hate to do it. I know of seven faculty
who do it on a regular basis. I have a number
of faculty who are walking onto campus. You
see families walking their kids and a number

of students who are bicycling as well. I
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could get you that number.

CHAIRPERSON MILLER: I'm just kind
of exploring this area a little. I know that
your traffic expert will probably get into it
and DDOT will get into it. But that seems to
be some of the issues that were raised, you
know, about increasing or decreasing use of
the automobile to get to the school.

MS. TALBOTT: And I think that we
believe that decreasing the automobile and I
think our parents would agree makes a lot of
sense with the cost of gas and the people's
concern about global warming and everything
else. It is on the agenda with the kids all
the time, the number of big cars that have --
no longer are on our campus, because people
are getting Prius and all of the rest, shows
a real sensitivity to that as well as walking.

I try to walk once a week from my
house, which is about 2 miles away. I mean,
we are all trying to do that, not just because

of the traffic, but because it's good
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environmentally.

CHAIRPERSON MILLER: Is that built
in in any way? I mean, are any incentives
built into the school program to encourage
that?

MS. TALBOTT: There are a couple.
One 1is that we were one of the founding
schools in the area for a green challenge last
spring. And Maret won the green challenge
with the three other schools that we were
competing about, which was showing how you
lower the carbon footprint.

And one way to do that 1is have
fewer cars onto campus, more walking,
etcetera. We have just signed up with a
national group called The Green Initiative,
which is also trying to show over time our
again working to lower the carbon footprint.
And so there are a number of things that we
are doing to kind of do that with our kids and
educate them how to kind of exist with less

consumption.
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CHAIRPERSON MILLER: Okay. And
you said you give out Metro cards?

MS. TALBOTT: Yes.

CHAIRPERSON MILLER: Is there an
amount?

MS. TALBOTT: Unfortunately,
Darwin Walker, my business manager, who was
here before, could have done that better than
I, but he had to get back. But we can get
that.

MS. RODDY: I believe we will
confirm that, but I believe it's S$75.

CHAIRPERSON MILLER: $75 a year to
any student or faculty that wants to use the
Metro?

MS. TALBOTT: It's to the faculty,
not to the students. That has been a
suggestion that should we try to do something
for the kids as well. 1It's just right now to
the faculty.

CHAIRPERSON MILLER: Okay. Do

other Board Members have questions, at this
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point?

MEMBER DETTMAN: Just a question
for Ms. Roddy. I was wondering if you had --
were able to pull together that calculation
for the exact number of parking spaces we were
talking about?

MS. RODDY: Well, working
backwards, which is what I ended up doing,
there are 86 spaces needed to satisfy the
teacher requirement. And there were 53 spaces
that came from the Large's Auditorium, which
would seat 530 individuals then. If that
makes sense.

MEMBER DETTMAN: And is that the
greater number? Because I know that Chapter
21 says one for each 20 classroom seats or one
for each 10 seats in Large's Auditorium,
whichever is greater.

MS. RODDY: Yes.

MEMBER DETTMAN: Okay.

MS. RODDY: Significantly larger,

I believe, than the other number.
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MEMBER DETTMAN: Okay. And you
said that was 537

MS. RODDY: Yes. It's hand math,
so I would double check that, but 86 parking
spaces for the faculty and staff and 53 for
the auditorium, which -- and that actually is
a generous estimate, because the auditorium,
as Ms. Talbott just let me know, seats 350
individuals. So that would be up to 530
seats.

CHAIRPERSON MILLER: So should we
go with the 350/35 figure and let you have
more than is required?

MS. RODDY: Well, in our last
approval, it was 125 spaces were necessary for
-- to satisfy the Large's Auditorium as well
as the teacher and staff. So I would feel
comfortable sticking with the 139 as the
requirement, because that also comports then
with what was approved in 1998.

MEMBER DETTMAN: Well, I don't

want to dive too far into the traffic study
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before we get to the transportation expert,
but I did notice something in there, I think
it was on page 2, that said 9 percent of the
student body drives to school. O0Of course,
that doesn't actually -- does that actually
mean that 9 percent of the students are
bringing -- each 1individual student 1is
bringing a car?

MS. LASHINGER: That -- yes. That
is a student that is driving to the campus and
parking off campus in the unrestricted areas.

MEMBER DETTMAN: Okay.

MS. LASHINGER: Those numbers were
generated based on pedestrian surveys. So as
a student came onto campus, someone asked them
how did you get here and if the student
respondent drove.

MEMBER DETTMAN: Okay. So if we
were to use that number for the one for each
20 classroom seats, because we don't have that
number, 9 percent of 635 is, approximately,

57. So that's the greater number. And I just
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want to really nail down what number we are
looking towards to determine whether or not
there is enough parking spaces on this site.

MS. RODDY: I believe it is -- I'm
sorry. I didn't follow that. You have the
faculty --

MEMBER DETTMAN: Well, the
transportation study says 9 percent of the
student body drives.

MS. RODDY: Right.

MEMBER DETTMAN: So if we were to
apply that 9 percent to the 635 students that
you are asking for, that comes out to be about
57 spots.

MS. RODDY: Well, I believe that
the regs say that it's one for every 20 seats
in the classroom.

MEMBER DETTMAN: Right. So we
need that number in order to determine which
of the -- is it the one to 20 or is it the one
to 10 that's the larger number?

MS. RODDY: And I may be doing
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this wrong again, but I believe the one to 20
is 31.5.

MEMBER DETTMAN: Okay.

MS. RODDY: Which would be
significantly lower than the 53 requirement.
MEMBER DETTMAN: Great.

MS. RODDY: And I also just wanted
to clarify that students do not park on
campus .

MS. TALBOTT: Students are not
allowed to park on campus and they don't.
They park in appropriate zones and we have a
plan with the neighborhood where they can park
and where they can't park, but students are
not allowed to park during the academic day on
campus .

And one of the things we took to
the ANC and worked with the ANC is where they
can park and where they can't park. So that
was part of the whole discussion with them.

CHAIRPERSON MILLER: But that's

not in their resolution, right? Is it? 1It's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

179

not in the resolution that's before us.

MS. TALBOTT: That students cannot
park on campus?

CHAIRPERSON MILLER: No, where
they can park in the neighborhood or where
they can't park. That was just another -- a
different agreement that you have?

MS. TALBOTT: Right.

CHAIRPERSON MILLER: Right. Okay.
That's interesting, because we often hear that
the ANC doesn't want them to park in the
neighborhood.

MS. TALBOTT: And the neighborhood
has not been an issue of how the kids are and
there are places around that do not cause them
problems. The one thing that is clear and
it's also on our postcard on our website is
that people can't park across the street on
Cathedral Avenue directly across from those
neighbors. So we have designated areas for
them.

CHAIRPERSON MILLER: Well, that's
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great. I just wanted to follow-up to see if
I understood where the dialogue was going
between Mr. Dettman and Ms. Roddy. The one
for each 20 classroom seats, you know, which
is greater, that or the one for 10 seats in
the Large's Auditorium? And we have to figure
for the Large's Auditorium. Did we have a
figure for how many, one for each 20 classroom
seats?

MS. RODDY: It's 31.5, 32.

CHAIRPERSON MILLER: There are 32
times 20 classroom seats? What does that
mean? Is that what you are doing?

MS. RODDY: One for -- one space
is required for every classroom -- 20
classrooms, so 32 spaces would be required.

CHAIRPERSON MILLER: Okay.

MS. RODDY: So the 53 would be the
greater number. And I actually -- just to
clarify what I said previously about the
auditorium, the 530 number comes from the gym

and that's what the discrepancy was. So
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that's --

CHAIRPERSON MILLER: Okay.

MS. RODDY: Sorry.

MS. TALBOTT: When we first did
this a number of years ago, we didn't have a
theater. So it had to be on the gym and
that's the larger area of meeting.

CHAIRPERSON MILLER: Okay. That
makes sense. And usually we do see that the
larger number is from a gym or an auditorium
as opposed to the number of classroom seats.

MS. TALBOTT: Right.

CHAIRPERSON MILLER: Okay. Other
questions?

COMMISSIONER TURNBULL: Yes, Madam
Chair. The 9 percent of the student body,
obviously, that's the high school, the upper
school. How many students are in the upper
school?

MS. TALBOTT: 300.

COMMISSIONER TURNBULL: 300. And

do you -- I'm amazed that there has been no
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problems with the neighbors. I'm just
wondering at what point, what's the -- what
percentage it does become an issue?

MS. TALBOTT: I don't know, but we
have worked really hard with our neighbors to
think through that. We have all of our kids
who have to have a decal put in their car, so
if some student is parked in a poor place,
they call us. We get the kids to move 1it.

We have also -- John Young, who is
the Director of Facilities, has been always
available to people if they have a particular
issue to put a cone out in front of their
house, so that kids don't park there. We are
a fairly small community in a fairly dense
community atmosphere and people know us and
know to call us if there is an issue.

COMMISSIONER TURNBULL: I mean,
there is nothing in the ANC letter that
suggests that there is a problem.

MS. TALBOTT: Right.

COMMISSIONER TURNBULL: I was just
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curious. The ANC, in the ANC letter, one of
the things that they talk about is providing
not less than 10 on-site parking for visitor
parking.

MS. TALBOTT: Right. And we have
that. When you first come onto campus and
then also as you go off, there is visitor
parking. And I think that the pressure there
is really with our admission visitors during
the day. At night it's not such an issue,
because again, we can use the whole
circulation of the driveway.

COMMISSIONER TURNBULL: Sure. In
the ANC letter a lot of it 1is, obviously,
related to parking and pick-up and access.
How many of those issues do you feel you have
addressed?

MS. TALBOTT: I think that they
would agree that we have addressed almost all
of them and we, in fact, had a meeting with
the neighbors to see if there were any issues

and they were so pleased with the changes we
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have made and applauded us and said that they
would be happy to come today, but we didn't
feel that they needed to.

A representative of the Woodley
Parks called yesterday and said do you want me
to come and I said I don't think there is an
issue. We contacted Nancy McWood by letter
and phone just to say have you heard anything
negative at all? Please, let us know. And
there hasn't been.

COMMISSIONER TURNBULL: Okay.
Thank you.

MS. TALBOTT: Now, we will
continue to have those meetings and a
commitment with the neighbors twice a year,
but I also reminded them if there is an issue,
don't wait until the meeting, knock on our
door.

MEMBER DETTMAN: Ms. Talbott, I'm
just wondering. The two visitor parking areas
that are on your driveway --

MS. TALBOTT: Yes.
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MEMBER DETTMAN: -- are those
included in the 139 spaces on-site?

MS. RODDY: Yes.

MEMBER DETTMAN: There. Okay.
Thank you.

CHAIRPERSON MILLER: I just want
to check my math. Is it, approximately, 50 or
a little more students that are driving to
Maret? It's 9 percent. But you are doing not
9 percent of the high school, you are doing 9
percent of the whole school population. Is
that correct?

MS. LASHINGER: That's correct.

CHAIRPERSON MILLER: Okay, okay.
Any other questions? Thank you.

MS. RODDY: We will continue now
with the presentation and Ms. Lashinger will
testify to the Traffic Impact Study she
prepared.

MS. LASHINGER: The sheet of paper
that was given to you in advance, I'll speak

to that later on which I actually get to the
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mode split portion. But the Traffic Impact
Study was prepared and submitted in May of
this year. We went out and collected our base
data on Thursday, March 6™, from 6:30 until
9:30 in the morning, as well as 2:00 p.m. to
7:00 p.m.

We went on a typical day. The
school did not know. Darwin knew that we
would be out there. It's very typical of
school traffic counts. This was not to change
any patterns on that day.

We collected counts at each of the
vehicular entrances on Cathedral Avenue, as
well as pedestrian surveys at each of these
points. We also collected pedestrian surveys
at the pedestrian only entrance on Garfield
Street on the back side of the school.

The intersection that we studied
were set forth with DDOT at a scoping meeting
back in February. As far as circulation goes
on-site, during drop-off and pick-up times,

the parents enter at the east gate and they
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exit at the west gate. At both points, there
is an off-duty police officer to continue
circulation on Cathedral Avenue, as well as,
as Marjo said, two to four staff at any point
continuing the flow on campus as well to get
parents on their way once they have dropped
off or picked up the students.

The study shows the results of a
trip generation analysis that we conducted.
The Maret School trip generation that was
measured is in line with other private schools
in the area. This enrollment increase would
generate an additional 28 a.m. peak hour
trips, 19 school p.m. peak hour trips and 11
p.m. peak hour trips, peak hours of the
street.

In March, the average vehicle
occupancy was 1.25 persons per vehicle, as
stated in the report, and increasing the AVO
slightly to 1.30 would actually mitigate all
of the trips generated by the proposed

enrollment increase.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

188

We also looked at cuing on-site.
There 1is, approximately, 1,250 feet of
available storage on the semi-circular
driveway, which can accommodate,
approximately, 50 vehicles at any one point.
The maximum cue that was measured on our day
was, approximately, 30 vehicles in the morning
peak hour.

Future cues are projected to be,
approximately, 44 vehicles with the enrollment
increase. That's assuming worst case scenario
every vehicle arrives literally at the same
moment, which probably, hopefully, will not be
the case.

Mode split is also shown in there.
Approximately, 6 to 27 percent of all faculty
and staff use public transportation. This is
the page 15 correction that was handed out
prior to today. Specifically, the mode split
that was updated is just a typographical error
for the faculty mode split.

CHAIRPERSON MILLER: Can I just
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split, I thin it is a mode split, on page 3 of
your traffic report where you talk about 6 to
31 percent of all faculty and staff.

MS. LASHINGER: Based on the --

CHAIRPERSON MILLER: Okay. So
that's wrong?

MS. LASHINGER: -- correct data.

CHAIRPERSON MILLER: It's not 31,
it's 6 to?

MS. LASHINGER: 6 to 27.

CHAIRPERSON MILLER: 27, okay.

MS. LASHINGER: Yep.

CHAIRPERSON MILLER: That's a
pretty wide range though. 1Is that unusual to
capture that in that wide a range?

MS. LASHINGER: Generally no,
because the range 1is actually between each
peak hour, the a.m. and then the two p.m. peak
hours. The one of the school as well as the
p.m. peak hour of the street. 1It's generally

higher in the morning as more people are, you
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know, coming in at the same time. And the
faculty and students generally tend to trickle
out after school wvia after school activities
and things.

Some people leave within the first
peak hour. The remainder generally leave
within the street peak hour. So the range is
typical, yes.

CHAIRPERSON MILLER: So you're not
looking at an overall percentage of like if
you look at well, what percentage of the
faculty come to Maret by public
transportation?

MS. LASHINGER: That 1is actually
shown on the page 15 as well.

CHAIRPERSON MILLER: Okay.

MS. LASHINGER: The overall
calculation. It's for the entire site. It's
generally a 1little Dbetter to do it by
population, because there are, in this case,
you know, 300 students, 129 faculty, you know,

that are actually driving to the campus.
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That's why we offer school students, the 300
some.

So continuing with the mode split,
you can see the changes that were on that
table. 7 to 14 percent, not 16, of all
faculty and staff and 4 to 10 percent of
students walk or bike to the campus. And as
we have spoken to Dbefore, 9 percent,
approximately, of students drive to the
campus .

We also conducted a capacity
analysis. In the existing condition, all
approaches and all the studied intersections,
operated at a level of Service C or better.
And will continue to do so in the future, even
with the student enrollment.

The maximum increase in delay that
would be realized at any one approach is a
maximum of only a 1 second delay, which is,
essentially, imperceptible to the every day
driver.

I know Marjo went over a few of
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the improvements that they have started as of
the Fall 2008 semester, but I'll just kind of
reiterate a couple of those. Specifically,
the staggered start times, the school has
staggered start times when the analysis was
conducted and they are staggered even more
starting this fall semester, as well as the
carpool feature that they have added to their
website.

Again, they have installed new
bicycle racks and restricted the left turns
into the site. From what we viewed, this is
actually one of the bigger improvements that
they have made. The westbound cues on
Cathedral Avenue have, essentially,
disappeared. The eastbound, there is still,
obviously, traffic coming into the campus
making the right hand turns, but the traffic
does flow a lot smoother than it had
previously.

Again, they continue to provide

MetroChecks to the faculty and cards to the
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students. And that's the improvements for
this year.

And as the school exists today,
the increase in enrollment would not have a
detrimental effect to the surrounding network.
There isn't generally a problem today and it's
a minimal impact 1in the future. So that
concludes all that I have.

MEMBER DETTMAN: I was wondering,
during your field observations, could you give
a guesstimate as to percentage of capacity
that these parking lots are filled throughout
the day?

MS. LASHINGER: A guesstimate 1is
the percentage might be difficult, but there
was no obvious spillover into the -- that were
people parking on Cathedral was the problem in
the past. From when I was out there, both in
the spring as well as this fall, there weren't
people parking on Cathedral and walking to the
campus, no. The faculty went and parked on

campus and anyone else was walking onto campus
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having not parked on Cathedral Avenue.

MEMBER DETTMAN: Were the parking
lots near capacity?

MS. LASHINGER: No, I wouldn't say
near capacity.

MEMBER DETTMAN: Okay. The second
question I had is that -- and this goes to the
decision to disallow left hand turns during
pick-up and drop-off. I'm looking at your
existing and then future traffic volumes. And
it looks like, especially with the existing,
a fair number of cars used to take left hand
turns that are now forced to either go down
Garfield and come back and start heading east
on Cathedral.

Have vyou received any feedback,
negative feedback, from residents in the area
because of the additional traffic on other
Streets?

MS. TALBOTT: The main negative
feedback I got was from my own parents at the

beginning of the school year. And I spent the
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first three weeks doing pick-up and carpool to
help get them retrained. I think initially
that first week, people, and this happens
every year not only with us, but with
Washington International School, all kind of
arrived at the same time.

Since then, coming down Woodley
and we have a number of families that live on
that, have not seen a backup that they did the
first week. That first week was really tough
as people organized it. A number of families
that used to come up now drop their kids off
two blocks away and then they just turn back
around to Connecticut and the kids walk the
last couple of blocks up to the school. There
are a number of kids who are doing that, which
I think is great.

CHAIRPERSON MILLER: With respect
to the traffic flow on Cathedral, I think
there is not a cuing that occurs on Cathedral
that blocks any traffic from others that want

to go by the school?
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MS. LASHINGER: Yes, there are
vehicles that cue up on Cathedral as they are
attempting to enter in, but the flow of
traffic is that much better, because it's one
circular pattern. You don't have the
conflicting movements that you used to have at
the driveways when the left turns were
permitted.

The westbound cue is, essentially,
gone. At this point in time, when people are
trying to get through on Cathedral, they would
wait behind people trying to turn left into
the site. And that's when the major backups
were occurring was in that westbound
direction.

MS. TALBOTT: Again, because I
have been out there a lot, there will be some
mornings right around 8:10, when the middle
and upper schoolers are supposed to come, that
there may be a little flow. Usually no more
than four or five cues -- of cars cued on

Cathedral. Whereas in the past, it literally
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would go up to the Woodley Avenue. So it's
made a substantial difference this year from
listening to the neighbors and changing it.

So regardless what happens in the
future, we have made huge progress and we will
continue to do that with the carpooling.

CHAIRPERSON MILLER: I guess my
question is though, you know, the school
people are in the cue. And other people who
are going to work --

MS. TALBOTT: Right. My point
is --

CHAIRPERSON MILLER: -- can they
bypass that cue? They don't have to wait, do
they?

MS. TALBOTT: Before when there
was a left hand turn, it became impossible,
because there were the people going. Now, the
people can get around and get down Cathedral
and coming up it is fine. So yes, in having
the cops out there allows that to happen.

CHAIRPERSON MILLER: Right, okay.
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Thank vyou. Any other questions? Okay.
Anything else from you all before we go to the
Office of Planning?

MS. RODDY: ©No, I think that was
it for us.

CHAIRPERSON MILLER: Okay. Thank
you. Good afternoon.

MS. JACKSON: Good afternoon,
Chair, Fellow Members of the Board. For the
record, my name is Arlova Jackson. I'm a
Development Review Specialist for the District
of Columbia Office of Planning.

As you know, the applicant
requests special exception relief from
sections 206 and 322 to allow the expansion of
a private school to increase enrollment from
600 to 635 and faculty and staff from 125 to
129.

The BZA last approved an expansion
for the Maret School in 1998 per BZA Order
16313, which set the current 1limits on

enrollment and faculty staff members. No
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physical changes are being proposed along with
this request.

As vyou know, the property 1is
located within both the R-1-B and R-3
Districts and 1s an historic landmark with
several contributing structures.

The project is subject to special
exception criteria for private schools found
in section 206. The first of which relates to
the impact of the use on adjacent property
with regard to noise, traffic, number of
students and other conditions. The applicant
requests a 5.8 percent increase 1in student
enrollment and a 3.2 percent increase in the
number of faculty and staff.

The request will not increase the
size or change the function of the existing
buildings. The buildings which are located at
the center of the site should provide ample
distance to buffer any noise from the
surrounding residential and institutional

uses.
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As we have heard testimony in the
traffic study, they project a 4.5 percent
increase in peak hour trips as a result of the
proposed expansion resulting in a maximum 1
second delay at nearby intersections. As
such, the proposed enrollment expansion is not
anticipated to affect the current level of
service for the use.

The other standard -- oh, and I
want to also say that as we have talked about,
Maret has already implemented changes in their
traffic and circulation plan to lessen 1its
impact on adjoining and nearby property.

The second criteria addresses the
amount of parking provided on-site and which
we have also already discussed is ample to
satisfy the current and proposed parking needs
for the use.

OoP finds that the requested
special exception would be in harmony with the

general purpose and intent of the Zoning

200

Regulations. Private schools are permitted by
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special exception in both the R-1-B and R-3
Districts. The school has been in operation
at the existing location for 56 years. And
the use of the school is not proposed to
change.

And we also find that it is not
anticipated to adversely affect the use of the
neighboring property, particularly given the
changes and the improvements that have
recently been undertaken by Maret to help
ensure that such -- that the proposed
expansion, including changing the traffic and
circulation plan to alleviate backups on
Cathedral, doesn't adversely affect the
neighbors.

OP recommends that the request be
granted subject to conditions. Some of these
have carried over from the previous BZA
approval just to ensure consistency. Some
have been suggested for removal, since they
are no longer relevant, in particular, those

that relate to construction and approval of
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design for the buildings that have already
been completed. And some have been amended or
added to reflect the current request, for
example, changing the cap from 600 to 635.

Many of the conditions were
suggested by ANC-3C, which the Office of
Planning supports. They have been slightly
reworded to limit redundancy and to simplify
the language here.

But in summary, OP supports the
special exception request and finds that it
meets the standards for approval and I would
be happy to answer any questions you have.

CHAIRPERSON MILLER: Do Board
Members have any questions of Office of
Planning? I think that we may as we get into
the conditions, but I want to just leave that
for a minute. I know that we have here a
representative from DDOT. Do you intend to
give testimony as well?

MR. JENNINGS: Hi, good afternoon,

Madam Chair. I can certainly give testimony.
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It's, you know, certainly just from simple
field observations that I have taken up.

CHAIRPERSON MILLER: First, would
you mind giving your name-?

MR. JENNINGS: I'm sorry, vyes.

CHAIRPERSON MILLER: Thanks.

MR. JENNINGS: Thank you.

CHAIRPERSON MILLER: Okay.

MR. JENNINGS: Good afternoon,
Madam Chair and Members of the Board. My name
is Jeff Jennings. I work for the District
Department of Transportation in the Policy and
Planning Administration. I am a
Transportation Planner. And I have been
observing this case, I guess, since late
February of this year.

Within the last couple of weeks or
so, I realized that this case was on the
calendar and I have taken a much closer look
during that time. I think the written
comments that were provided late last week

probably sum up the position of the Agency.
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We are not coming out in a truly forthright
position, as far as supporting this, but we
would like to see if the Board does decide to
move forward in supporting the institution,
that some conditions be put on it in the
order.

CHAIRPERSON MILLER: Okay. Yes, I
have in front of me, I think everyone got,
your report dated October 16, 2008. And it is
our Exhibit No. 27. And I can appreciate that
DDOT is in favor of reducing the number of
vehicle trips. But I guess one of my
questions is in the summary and recommendation
part it says that "The applicant needs to
provide measures to demonstrate various TMP
actions in order to mitigate the impacts on
the surrounding community and network of
neighborhood streets."

Do you have anything in mind, in
particular, or are have they taken certain
actions that addressed that or it's a general

statement? And if we are to consider
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conditions, I'm wondering if you have any in
mind that you would put into the written
report?

MR. JENNINGS: We prefer to see --
excuse me. We would probably like to see
somewhere in the area of a third or more of
the population of the school, if we are going
for 635 students here. The carpooling number
as far as a third or more would be a realistic
goal.

And I guess what we mean by that
is when we see a traffic report, something
like what we have seen in this case, with, I
think the number 1if I'm correct, 1.24
individuals per vehicle, that needs to be
increased to reflect somewhere in the area of
200 to maybe 250 students that should be
carpooled, whether it be two students per
vehicle or more.

CHAIRPERSON MILLER: Has that been
done at other schools?

MR. JENNINGS: I can give
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examples. St. Patrick's Episcopal Day School
and Whitehaven Parkway, they have a similar
program set up. As a matter of fact, this
transportation consultant worked on that case
as well.

CHAIRPERSON MILLER: And how do
they get there? I mean, what do they do to
get that number?

MR. JENNINGS: What they have done
is they have instituted or installed a ZIP
Code Share. So a ZIP Code Share meaning I
reside in 20008 Zip Code. I know how many
families or students may live in the general
vicinity. And they have also set up
incentives, as I understand it, St. Patrick's
has, and some of them are monetary incentives,
but I can get back to you with what other ways
that they have coerced the families to try and
carpool that much more.

CHAIRPERSON MILLER: Okay. And my
other question is well, I can appreciate that

it is always -- not always, but it's often
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that the fewer vehicles the better, so it's a
good goal to try to get there. But my
question is do they have an adverse impact in
existence now that this would mitigate
against? How do you decide, if they do, how
do you quantify that?

MR. JENNINGS: I think the reports
that we cited in this report submitted to the
Board last week, the reports that we perhaps,
at DDOT, would be able to see would show the
progress that the institution is having or not
having with their particular carpool program
or the TMP as a general program.

CHAIRPERSON MILLER: That's not
what I mean. Like for instance, to determine
whether there is an adverse impact, which we
normally need to find in order to impose
conditions to mitigate the adverse impact, one
might be if there is a spillover of parking,
it might show that there is not ample parking.

No. 2, I guess, they have, I

thought that they said, most of the cuing
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occurs within the campus or something, that
they have enough space. So that's really not
the issue for insufficient parking, for
instance.

So my question goes to what is the
adverse impact that they are creating, can you
measure it, that would justify the Board
imposing some kind of carpool requirement?

MR. JENNINGS: Well, if we're
looking at trips, I think trips would be a
good measure to show and the fact that their
traffic consultant has shown that. In the
morning, there are over 600 trips. What's to
note is that's in one driveway and out the
other driveway. So it's, I think, somewhere
in the area of 300 or 400 trips 1in one
entrance and then 200 or 300 trips out the
other, out the exit, excuse me.

But 1if we <can get the trips
reduced to a better amount, I don't have the
necessary -- that number off the top of my

head, but if that's something that we can work
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with the applicant to achieve, that would be
a good measure to see dramatically reduced.

CHAIRPERSON MILLER: Okay. I
mean, again, I would say that the goal it
seems 1s always a good one to reduce
automobile. Maybe not always, but in general.
My question is though how do you measure? How
do you look at 600 and say that's an adverse
impact 1if the neighbors across the street or
the ANC say they are not experiencing adverse
impacts?

MR. JENNINGS: We simply just
can't take the anecdotal kind of evidence of,
you know, a neighbor or of an ANC
Commissioner. What we prefer to see 1is,
first, if we know the student population, in
this case, 1s 635 students. And we are
seeking 617 morning trips, that to us 1is not
a very good effort that's in place.

I have conducted a couple of field
observations myself and I can tell you that

there are cues in the neighborhood, because of
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the applicant's traffic in the morning. The
cues happen on Woodley Road. The cues happen
at the intersection of Woodley and Cathedral.

I will say that the two police
officers that are out there directing traffic,
they are very helpful, that's a very good
measure. What I did see were or was often
times just one child in each vehicle and that,
to the Agency, that to DDOT, is just simply
not a good effort from what we can tell.

CHAIRPERSON MILLER: Okay. And
just on the math again, because I want to find
this, did you -- there are 611 students there
right now.

MR. JENNINGS: Yes.

CHAIRPERSON MILLER: And then
there is faculty or whatever. But you said
that the number of trips in the morning during
drop-off is like 617.

MR. JENNINGS: That's in and out,
617. I think the split, if I'm correct --

CHAIRPERSON MILLER: So does that
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mean half that number are driving? Does that
mean we have got 300 and something cars?

MR. JENNINGS: According to the
applicant's traffic data, that's correct.

CHAIRPERSON MILLER: Okay. Out of
611 students, plus 125 faculty? I mean, is
that what you would look at?

MR. JENNINGS: That I think is
fairly accurate. I don't know if the faculty
is included in that 617 total number.

CHAIRPERSON MILLER: Okay.

MR. JENNINGS: The other thing
that perhaps we would like to see, too, is the
MetroChecks Program being expanded and being
offered to the students. We don't get the
sense that as being as close to mass transit
as the school is, we often times talk about
this idea of transit-oriented development, and
we would quantify any address that is within,
give or take, 7/10%"° of a fixed transit right-
of-way, which is what this school is, it's

transit-oriented development.
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It's a very walkable commute from
the Metro Station to 3000 Cathedral. Again,
from my observations of being out there, I did
not get the sense that there were many
students at all. I did see the occasional
faculty member walking up Cathedral Avenue
from the Metro Station. But overall, there
was Jjust not that overall feel that mass
transit was being used by the school.

So the MetroChecks Program being
expanded, being offered to students, some kind
of incentive perhaps being offered to faculty
members to use the MetroChecks Program.

COMMISSIONER TURNBULL: Well,
wouldn't that be more toward high school
students of the student population? Are you
telling that fourth graders, third graders can
all take Metro?

MR. JENNINGS: I don't -- I mean,
in many instances, I honestly don't see why
not. I mean, from middle school and up, from,

you know --
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COMMISSIONER TURNBULL: You're
talking fifth, sixth grade?

MR. JENNINGS: Sixth grade, sure,
that's what, age 127

COMMISSIONER TURNBULL: I'm just
saying that there might be a risk having a
third grader on the bus or you don't agree?

MR. JENNINGS: In my commute every
day, I see them quite often.

COMMISSIONER TURNBULL: Do you?
Okay.

MR. JENNINGS: I do.

COMMISSIONER TURNBULL: You will
go on the record with that?

MR. JENNINGS: Sure.

COMMISSIONER TURNBULL: Okay.
Thank you.

CHAIRPERSON MILLER: Are there
other Board questions? Does the applicant
have questions of Office of Planning or DDOT?

MS. RODDY: No, we do not have any

questions.
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CHAIRPERSON MILLER: Well, the
only grades that have drivers in them are
junior and seniors. Is that right?

MS. TALBOTT: Correct, because of
the law when kids can drive so low, so that's
true. And it is usually the spring of their
junior year and their senior year, because of
the age, you have to be a certain age to
drive.

CHAIRPERSON MILLER: Right. I
know they have the whole progressive
provisional driving.

MS. TALBOTT: Right.

CHAIRPERSON MILLER: But so when
they are -- and I used to be closer to this
than I am now, but at the end of junior year
they can drive by themselves during the
daytime or no?

MS. TALBOTT: It depends on when
their birthday is.

CHAIRPERSON MILLER: Right. When

their birthday is.
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MS. TALBOTT: And if they have
gone through all of the training and
everything.

CHAIRPERSON MILLER: And they are
not allowed to take other students, so they
can't carpool that way, right?

MS. TALBOTT: No, right.

CHAIRPERSON MILLER: So it's 9
percent of one and a half grades, right,
drive? Is that right? No, 9 percent. No.
It's 9 percent of the whole students number,
which is 50 something, drive to school,
correct?

MS. TALBOTT: Correct.

CHAIRPERSON MILLER: So how many
students are in the senior year?

MS. TALBOTT: In the junior and
senior class?

CHAIRPERSON MILLER: And junior?

MS. TALBOTT: The junior and
senior class is about 150 to 155 kids.

CHAIRPERSON MILLER: Between
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juniors and seniors?

MS. TALBOTT: Correct.

CHAIRPERSON MILLER: So a third of
those basically drive?

MS. TALBOTT: Correct.

CHAIRPERSON MILLER: So is there
some incentive for them not to drive? I think
that's what DDOT 1is somewhat trying to
encourage, at least. Maybe not require, but
some incentive program for them. They
certainly could take the Metro or bike.

MS. TALBOTT: Yes. I think that
being a K through 12 school complicates
carpooling and some of these other things.
St. Patrick's which is a K through 8 and
actually where they have the carpool is at the
lower school campus, I think, and also they
had to do it in the middle school. But it's
a little different population.

Our kids are supposed to arrive at
different times, leave at different times.

High school kids are often involved with
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athletic events and then the play and
everything else. So it's hard for them to all
coordinate because of the timing that they are
all moving around.

I think the idea of ©really
incentivizing the Metro card is for the high
school kids, but I would not do it below that
actually. There have been some problems with
kids walking to the Metro, especially if it
gets dark early. But to go to the Metro as
the older kids, I think that's a great idea.
And we have no problem, you know, working with
our ANC and others to show that we are
continuing to look at ways to reduce our
carbon input.

But I think it's hard for us to
react right now that we will do a certain
percentage or something at this moment. I
think it takes a lot of study to think about
what our options are. We can talk to Sidwell
and others. There are different schools that

are close to different Metro lines. I think
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it's a great idea.

Not all of our kids really are
next to a Metro. I mean, we come from all
over the city.

CHAIRPERSON MILLER: Right, right.
And I'm sure that DDOT was just referring to
those that are near a Metro --

MS. TALBOTT: Right.

CHAIRPERSON MILLER: -- ought to
have some incentive to take a Metro.

MS. TALBOTT: And I think that's a
great idea.

CHAIRPERSON MILLER: But you are
just not ready to be able to say what that
would be, what your incentive would be or
what, you know, because you haven't thought
that all through yet. Is that right?

MS. TALBOTT: We have done an
incentive, as I said, for the faculty. I
don't know what we are talking about in terms
of cost with the kids. And so we're happy to

look at that.
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MS. RODDY: And I think that we
would also want an opportunity to quantify
what we have implemented already. As we
testified, there have been four or five
significant changes to their procedure that
were implemented just this year, and so we
would like to see the effectiveness of that
and that may -- from what we have seen so far
and from the community feedback, that has been
effective.

So I think that that should also
be considered. And I actually don't want to
go further into our rebuttal, at this point.

CHAIRPERSON MILLER: Okay. I
think that DDOT is trying to come up with
ideas to improve. I mean, just as kind of an
aside, I don't know if you all saw, there was
an article 1in the New York Times about
universities now providing bicycles to
students, so that they wouldn't bring cars.
It's different. They have bigger campuses and

everything.
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But it's Jjust another kind of
incentive, so that the students wouldn't
drive, you know, to universities. Which is a
little different, but I think that what DDOT
is trying to do is get you all to think a
little bit about what kind of incentives you
could provide, so that things -- it would be
better.

MS. TALBOTT: And as I said, which
have nothing to do with coming to BZA. One of
the major emphasis 1is how can we, as a
community, train and teach our children and
our faculty to make a smaller <carbon
footprint? We have taken out most of our
vending machines, so that we are not using
that electricity. There are a lot of things
we are going.

We have the Director of Admissions
and her husband, who is a history teacher, and
her daughter, who is in third grade, riding
their bike every day from 3 miles away to

school. So there are a lot of examples of
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people really making that. I don't disagree
at all with the effort. I just don't want to
commit to some kind of arbitrary amount when
we haven't been able to think about it as
creatively.

I think we have made huge progress
as we have said, so I would like to continue
that, because it's part of our mission as a
school.

MEMBER DETTMAN: Ms. Talbott, I
want to just go back to your statement about
the upper school students are not allowed to
park on campus. And I have Exhibit 1 to the
OP report, which I think vyou called vyour
postcard.

MS. TALBOTT: Right.

MEMBER DETTMAN: If the upper
school students, which I think we are throwing
around a number of 50 some students, drive to
school are not allowed on campus, where are
they parking?

MS. TALBOTT: We have a map that
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we can hand to you that is maybe not in this
process that shows within about a half mile
radius of places that they are allowed to
park.

MEMBER DETTMAN: Okay. They are
not necessarily reserved spots, 1it's Jjust
unzoned parking?

MS. TALBOTT: They are unzoned
parking.

MEMBER DETTMAN: Okay.

MS. TALBOTT: And again, that was
addressed at the ANC and people did not seem
to have a problem with our kids. I know it
has been at other places, but it has not been
an issue in our neighborhood.

MEMBER DETTMAN: Okay. And I
asked that, so that I can get to the 617 a.m.
peak trips. 360 in and 257 out. So 103 cars
are staying on campus in the morning. Is that
correct? So the regs require you to provide
on-site parking, so if your upper school

students, which we will say 55 students, drive
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to school and tomorrow you require them to
park on campus, that's 160 cars coming onto
campus and you only have 139 spots.

So this 1is where I'm a little
troubled. I can't get the numbers to add up.
You are saying that the upper school students,
which factor into your parking calculation are
not allowed to park on campus, right? But the
Zzoning Regs don't allow that. They say you
need to provide enough parking.

So what I'm seeing is that in the
a.m. 103 cars are staying on campus. But if
you factor in the number of parking spaces
that need to be provided for students or the
Large's Auditorium, you don't have enough.
And I can go through the math if you want me
to.

CHAIRPERSON MILLER: I think they
have enough. I'm not sure what you are --

MEMBER DETTMAN: Well, okay.

CHAIRPERSON MILLER: They have a

number of spaces --
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MEMBER DETTMAN: Let's --

CHAIRPERSON MILLER: -- for that
calculation. There is no requirement that the
students park on campus and they meet that
two-thirds of faculty and staff, plus the
number for the Large's generating seats, you
know.

MEMBER DETTMAN: Right. They are
required --

CHAIRPERSON MILLER: It's just
that the faculty --

MEMBER DETTMAN: -- to provide the
number of spaces, which --

CHAIRPERSON MILLER: Which they
are.

MEMBER DETTMAN: -- based on the
math, let's just say that they are with 139
spaces. The reason why we have the regs is to
make sure that there is no spillover or that
there is no adverse impact. And what we have
here is, in Exhibit 1, documentation that says

you are not allowed to park on campus. So
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we're going to provide the number of spaces,
so that we can ensure that there is no adverse
impact to the neighborhood, but you can't get
to it. So you need to park in the
neighborhood. That's troubling.

CHAIRPERSON MILLER: There is no
adverse impact on the neighborhood, according
to the evidence in the record. We have an
adverse impact from DDOT about vehicle trips,
but we don't have an adverse impact about
parking on neighborhood streets, like we have
heard in other cases.

MEMBER DETTMAN: Well, we have a
report from DDOT that says "The school has a
demand that currently places a significant
burden on the local network of neighborhood
streets." That could be trips in and out,
that could be parking.

CHAIRPERSON MILLER: Well, let's
ask. Shall we ask Mr. Jennings? Let's ask
Mr. Jennings.

MR. JENNINGS: Thank you. From
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the couple of site visits I have been able to
conduct, I didn't get the sense that the
parking is to the point of where, you know, we
have had in other cases, it's overflowing.
And I think, vyou know, I have worked on a
total of five or six private school cases in
my three years at DDOT where the parking does
become a real, real exacerbated problem.

I don't think we have that here.
A lot of it 1is because the single-family
residential community and there are plenty of
unzoned blocks. Could DDOT zone those blocks?
They could. Has it happened in other cases
where, you know, we have done it after the
zoning order has come down?

In the <case of Sidwell, vyes.
Sidwell Friends, we moved forward and zoned
Quebec to be, I think, Zone 3 RPP only. So it
actually cut down significantly on students
and any others from parking on that particular
block or blocks.

I think the thing to take into
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consideration with this case, which makes it
a little unique in comparison to other private
school cases, 1s that this is a school that
sits mostly within a local roadway network.
There are collector streets. There are,
essentially, two collector streets.

Cathedral acts as a collector,
which means it picks up traffic from Wisconsin
and if you travel it, you can hit Connecticut.
So Cathedral, Cleveland Avenue, to a certain
extent, 1s a minor arterial, whereby other
schools very much along major arterials, like
Sidwell Friends, like St. Patrick's Lab
School.

So this does create a little bit
of a unique dynamic that it is, for the most
part, with the exception of the Swiss Embassy,
all residential.

MEMBER DETTMAN: Well, certainly
that answers my question, but, in my mind, it
still doesn't add up. It seems a little bit

backwards to provide the spaces and say you
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can't get to them. I know that doesn't
require students to park on-site, but this is
what the regs are for.

In addition, in the ANC
resolution, we see a request for 10 spaces to
be reserved for visitors. However, the
visitor parking areas that are along the
driveway are 1included in the 139 that are
required to meet the regs. So where are these
10 extra spaces coming from?

I suspect where they are coming
from is because by taking 50 some cars and
saying you can't come on campus, it's freeing
up additional parking spaces, so that these 10
visitors can come onto campus.

CHAIRPERSON MILLER: Okay. Well,
there is a formula that you have to live
within to meet the regulations. And then
there is what's the reality there? How many
faculty are parking in the -- and staff are
using up those spaces. Students are not. So

then it's faculty and staff and then some left
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for visitors, right?

MS. TALBOTT: Correct.

CHAIRPERSON MILLER: So you have
enough parking for faculty and staff?

MS. TALBOTT: Correct.

CHAIRPERSON MILLER: Do you know
how many spaces, how many faculty and staff
drive to school and park at school?

MS. TALBOTT: The spaces that we
have, there are about 6 spaces that are not
used regularly that people know that they can
use. We have some of the spaces for some of
our vans and buses. We also try to let people
know who are not parking regularly that they
can call in the morning and find out who is
not there. If I'm not there, like today, they
could park in my space.

We have -- back to the formula,
it's the same formula that was used the last
time around with the same not kids parking on
campus. I don't think any of the schools

really let kids park on the campus. So that's
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CHAIRPERSON MILLER: That's not
true. Sidwell actually requires it.

MS. TALBOTT: Once they, I guess,
get --

CHAIRPERSON MILLER: Actually,
NCS, the last case we had, also.

MS. TALBOTT: Okay.

CHAIRPERSON MILLER: Yes.

MS. TALBOTT: Well, I'll just
speak --

CHAIRPERSON MILLER: Yes, your
case 1s different.

MS. TALBOTT: Right.

CHAIRPERSON MILLER: Yes.

MS. TALBOTT: And I would just
also say that being 1in an intensely
residential area, the neighbors are sensitive
to the issues. Woodley Park and Cleveland
Park have never been known to be quiet
neighbors if there are problems. And we have

had incredible support, because I think we
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have been very responsible on how we have done
it.

We don't have any faculty who are
parking in the streets. Our parking is for
them specifically. We have put incentives to
take the Metro, to take walks and not to use
a parking space for the faculty, just to make
sure that we do have enough room and some
extra spaces. And again, I think it's a great
idea for the kids to try to help incentivize
them not to use cars if possible.

CHAIRPERSON MILLER: Okay. And I
would say that, you know, our regs read "ample
parking, but not less than that," which is
required in Chapter 21. And you know, even
though you are not allowing 50 some students
to park there, it seems like you have ample
parking, because there is no adverse impact on
the neighborhood that we hear about.

I think that's how we measure it.
So it's just unusual to hear that oh, there

are 50 cars going in the neighborhood and
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that's not bothering anybody. But I think it
is accurate to say that this ANC would let us
know about it if it were a problem.

VICE CHAIRMAN LOUD: I just wanted
to ask Mr. Jennings, if you could, to respond
to the school's contention  that it's
misleading to compare them, for example, to
St. Patrick's, which is K through 8, when they
are K through 12. And as I understood the
testimony, they may have people within the
same ZIP Code, for example, who because they
reflect different parts of the school, they
may live within the same ZIP Code, but may
have children in third grade and then young
adults say in 11" grade that their arrival
times would be different and that it would not
necessarily align to make the -- to carpool in
that particular case.

But in general, just to respond to
their position that the comparison is a little
off and if you think that that would justify

the numbers at 617 that we saw in the report.
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MR. JENNINGS: It's a fair
question. I think what you have here is a
campus that, I don't want to compare it
necessarily to Sidwell, but with the Sidwell
Campus, you do have a lot of students. They
have two separate campuses. There is one out
in Bethesda and there is one in the city or
Rockville.

And I think you do have a lot of
students that arrive at a same time or at a
similar time. The 617 trips that I think you
are focusing on, it's high. It is indeed
high. And it is indeed for a small amount of
time. I mean, we're looking at the peak hour
as the traffic engineer has cited.

When I was out there as, you know,
anecdotal as it may be, essentially, from, and
that was just today, the 7:30 until,
approximately, 8:20 this morning, there is a
pretty intense use of the roadway going on
during this drop-off time.

I made it a point to stop and
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speak with one of the officers at the eastern
entrance to the school and simply asked him is
it like this every day. Oh, yes. And that
really kind of sealed the deal for me as far
as, you know, 1is this a unique day? By some
odd chance, is there a special activity going
on? What's happening today?

But it 1is 1like this every day.
And you know, I do give them the credit with
making the prohibited turns as they have,
which, from what I understand, created even
more of a bottleneck on this residential
street in the morning than what I saw out
there today.

Was it severe? I don't think I
could call it severe. Was 1t bad so that I
think as was mentioned earlier, could you get
around a line of traffic? Between the police
officers monitoring these cues that were
coming through and then if there was an exit
turning right on Cathedral to get back towards

Connecticut Avenue, that traffic would
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occasionally backup at the eastern most
entrance to the school, because you had sort
of the circle that was creating a slow down
effect, a pretty significant slow down effect.

But, vyou know, getting back to
your question, is 617 as far as a peak hour is
concerned, 1is it heavy? Yes, it is indeed
heavy, I think. And could more be done? Yes,
absolutely. Are they unique with respect to,
you know, the various population that may
arrive during different hours? I would have
to go and look at other schools to see maybe
how they have set-up.

It has been three years since I
worked on the very controversial St. Patrick's
case, including their new upper school campus,
which is on Foxhall. So I would prefer to try
and get back to you as much as possible. I
don't mean to belabor that.

CHAIRPERSON MILLER: I don't know.
It seems to me that the main or the one

adverse impact that I see in this case is the
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number of trips that DDOT has identified. And
I'm trying to measure it in the context. And
so I guess one of my questions is if we talk
about 600 trips in how -- what's the period of
time, an hour and a half?

MR. JENNINGS: Well, they have it
as their peak hour, which means, I think, from
7:30 to 8:30.

CHAIRPERSON MILLER: Okay.

MR. JENNINGS: If their consultant
can --

CHAIRPERSON MILLER: So we have
certainly other private schools, some which
may be more comparable than others, but I
think we can look at -- I mean, maybe we can
look at Sidwell, since they have drivers. St.
Patrick doesn't have drivers. How does it
compare to their's? Do we really have to go
back and look at the record?

MR. JENNINGS: Well, again, when
you look at Sidwell, the traffic, because it

enters in on Wisconsin, the crunch of it, the
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crush is not necessarily felt or seen as much,
because there is a significant commuter route
there on Wisconsin.

With Cathedral, you don't
necessarily have that major commuter route.
So it kind of -- with the 617 trips, you know,
if you perhaps were to be out there looking at
this in the morning, you would say, you know,
that this looks like, you know, something like
an office building as far as the amount of in
and out traffic that we are getting here.

CHAIRPERSON MILLER: I mean, if
we're going to say that it's bad though, how
does it compare to like, you know, St. Albans
or NCS or Sidwell? You know, is this
unusually bad or is this just something that
could be better? Do you know what I mean? I
mean, 1is this bad compared to the other
schools? I mean, they are located in
different locations, so I don't know.

MR. JENNINGS: Right.

CHAIRPERSON MILLER: I mean,
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there's something about this that when you
went to observe these vehicle trips that stood
out as different from the other schools?
Sidwell 1is on a main artery, so that was
different. Is that right? Anything else
though?

MR. JENNINGS: I didn't
necessarily get the sense as maybe I have with
other private schools that, you know, the
multi-use was as prevalent in this particular
school as I have seen in other schools.

CHAIRPERSON MILLER: Oh, okay. So
that's something different. You get the
impression that other schools are veering off
and doing more public transportation or more
walking or more --

MR. JENNINGS: Yes.

CHAIRPERSON MILLER: Okay.

MR. JENNINGS: I didn't get the
sense that, you know, with -- perhaps if we go
back to Sidwell or if we go to, you know, even

to a certain extent, you know, if you look at
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Georgetown Day School up in Tenley, the high
school, that particular institution you do see
students coming down Wisconsin Avenue walking
towards the institution over there on, I think
it is, Ellicott.

And here you didn't get the sense
that the sidewalks were -- you know, I saw
more dog walkers than I saw students and
faculty walking on the sidewalks.

MS. RODDY: If it's helpful, we
actually have the trip generation for Sidwell
with us, if that's something the Board would
want?

CHAIRPERSON MILLER: Well, it
might be. And I think, you know, I don't
really think -- and we can see what the Board
feels, but I don't think it's at issue whether
or not, you know, your school can accommodate
the increase and faculty and staff and
students. I don't feel like that's an issue.
I don't hear it from anybody.

This really only goes to, I think,
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what we're exploring as conditions, whether or
not there should be some conditions in here
that have at 1little Dbit of teeth or
specificity that would require Maret to do
more to encourage, you know, taking the
transportation or, you know, non-automobile
ways of getting to school.

MS. RODDY: And I would just like
to say up front that we appreciate DDOT's
comments and we would be happy to formalize
what we have done this year in the form of a
Traffic Management Plan that we can work with
DDOT on. And we would be happy they had
suggested that we would report to DDOT as well
as the ANC, they suggested twice a year, and
we would have no problem reporting to them.
We propose once a year.

It probably makes most sense to do
it at the end of December to give some of --
if we try something new, we have time to
implement it, work out some of the kinks. So

we would be happy to work with what DDOT has
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suggested in their report as conditions of the
approval.

Our hope would be that we could
work with DDOT on that, but have the
application approved today, since it doesn't
seem that there is an objection to the
application. We have the support of the ANC,
OP and DDOT.

CHAIRPERSON MILLER: Okay. What
I'm saying is I don't think that there is a
concern with respect to the increase, okay?
But when the Board adopts an order or issues
an order, 1t contains the conditions. So
whether or not we will have all the
information we need today to do that, I'm not
sure.

And the Board can talk about this
and we can talk about this, but often we don't
sign off on conditions that are really 1like
vague, because we find that they are not
enforceable or necessarily understandable,

measurable by the community. So that if it
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says -- like the ANC, they are fine with Maret
will encourage its faculty and staff to use
public transportation or to carpool.

The Board often looks for
something a 1little bit more specific, you
know, as to what ways you will do that, you
know. For instance, you have the MetroCheck
or whatever it is for the faculty, that's a
specific way that you will encourage it or you
have some kind of a Transportation Management
Plan that has some of these things in it and
that we often allow the applicant flexibility
to change it, but we see what concrete steps
are in it.

So I think, you know, maybe we can
discuss conditions now, that's kind of where
we are at, but it may be that either we
resolve it today or if the Board doesn't think
that it 1s specific enough and you can't be
more specific today, because, you know, maybe
you need to think about it a little further,

then this could get carried for just, not for
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another hearing, for a submission and then the
Board would rule on the conditions.

But I think that's just what is
kind of on the table right now. We haven't
specifically gone through the conditions, but
that's what all this discussion, at least from
my point of view, goes to, incentives, you
know. Maybe there do need to be more
incentives to cut down vehicle trips and maybe
that can be articulated. That's kind of what
I have been exploring. The Board doesn't have
any 1intention of dragging this out and
jeopardizing, you  know, the admissions
question at all.

MS. TALBOTT: Can I just respond?
Again, I think that the concept of trying to
reduce the number of vehicles on campus is one
that we have been working on. The changes we
have made from the ANC meeting last spring to
this fall, I think, has made major changes.

As I said, this week has been hard

because some of our guys on the circle have
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been out, but, you know, I do think that the
neighbors would say that it has really
changed.

There isn't another K through 12
school on one campus in the District. That
makes us a little different. By changing our
drop-off times has made it harder for people
to carpool with the lower school coming at a
different time. I would hate to have specific
conditions when we have shown being a good
neighbor in so many different ways and trying
to come up with that other than saying that
there needs to be a report back to ANC or DDOT
or something like that, because I think it
makes it hard when you try to quantify it in
that kind of fashion.

So I just think that our record
shows that we have done improvements and that
we continue to do that. I just hope this
doesn't get into too many conditions.

CHAIRPERSON MILLER: Well, and I

think the Board doesn't want to, ever really,
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impose a condition that is not really workable
for the school or 1is going to create a
problem. Sometimes it just is a stimulant for
you to focus on doing something, like
providing more incentives, and that you think
about it.

And they say oh, yes, we can do
that or, you know, such as the website or
something, you know. Okay, we're going to
encourage carpooling by putting the website --
I mean, the ZIP Code information on the
website or whatever it is.

I guess, you know, it's kind of
like asking you do you have some ideas about
how you actually would create incentives?

MS. TALBOTT: And I guess what --

CHAIRPERSON MILLER: Well, you
would get to that, you know.

MS. TALBOTT: We have done a lot
in a short period of time and I think we will
continue to think through that. It is

complicated because of where our kids come
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from, etcetera, to say that we would increase
the number of carpooling by a certain percent.

CHAIRPERSON MILLER: Now, and I'm
not even asking -- I wouldn't even ask you to
do that either. I mean, unless other Board
Members felt like the conditions were so
adverse that it had to get down to that
number. I don't think that the evidence is
really at that point.

But I think the evidence may be at
a point where you ought to consider some more
incentives to do those kind of things, to cut
down, what would that be, you know? It might
be a MetroCheck, that's what they call it, for
students or it might be -- I'm sure schools
have different ideas of what they do.

If you like just go back to the
drawing board and thin of -- I don't know,
what would you do to create incentives?

MEMBER WALKER: We might provide
parking on campus for those students who

carpool with other students, for example.
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MS. TALBOTT: But I think we have
enough -- just the right amount of parking and
we don't want to invite the kids onto campus.
I mean, I think we don't feel we have that.
The cost of how -- the incentives with the
Metro may be totally reasonable. We just
haven't run those figures.

MS. RODDY: I guess I would just
like to also -- and I'm sure that this is
clear, but, the 617 that study was done in the
spring. And we have since implemented the
number of incentives that we have testified to
tonight. I'm sorry, incentives may not have
been the correct word, but the program. It
was like the carpooling just this past fall.
So that hasn't been quantified and it's not
reflected in that 617 number.

CHAIRPERSON MILLER: Okay. Let me
see 1f I can just ask you this. Because a lot
of things may be ongoing that we don't have in
our record for instance, you know. I mean, I

don't know if you have even certain programs
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like where you -- you mentioned sustainability
and being voted for something in the Green
Initiatives or whatever.

Is there something that you have
that is instituted to get you to look at these
kind of incentives? Like you say you are
doing all these things, but how do we know you
are doing all these things? Do you know what
I mean? As opposed to this was a kind of
vague thing that you encourage faculty and
staff to use mass transportation. That's just
such a vague thing.

MS. TALBOTT: Well, we pay the
faculty the $75 for the Metro, so that they
use that. We have now instituted on the
website urging parents to do carpooling and to
go on the website to do that. As I have said,
we have staggered the in times that the kids
come onto the campus to relieve the pressure
in the neighboring area.

(Whereupon, at 5:00 p.m. the

Public Hearing continued 1into the evening
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E-V-E-N-I-N-G S-E-S-S-I-0O-N
5:00 p.m.

MS. TALBOTT: I think that we can
go back to the drawing board to say to our
kids and our parents, we want to try to reduce
it 5 percent in the next period of time, but
we haven't come up with that, because that
wasn't sort of on the agenda. This is the
first time I have heard that this is, you
know, an issue, because I think we addressed
all of the issues in the ANC. We have done
everything that was asked of us in the ANC.

CHAIRPERSON MILLER: Oh, this is a
surprise report from DDOT to you, SO you
haven't had time?

MS. TALBOTT: I saw it last night.

CHAIRPERSON MILLER: Oh, okay.

MS. TALBOTT: So --

CHAIRPERSON MILLER: Why is that
so°?

MR. JENNINGS: We do our best to

try and get these in as early as possible.
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CHAIRPERSON MILLER: Okay.

MS. TALBOTT: But I read it last
night.

CHAIRPERSON MILLER: Okay. So you
really haven't had time to kind of reflect on
how you would --

MS. TALBOTT: Right. As I said,
we are part of a national group in the Green
Initiative which it has recommendations that
you try to reduce your carbon footprint by 10
percent for the next five years. We're just
in the beginning of trying to figure out what
to do that -- obviously, the car is an issue.
We haven't come up with the policies, but we
have already done that not because of the BZA,
but Dbecause of commitment to that within our
strategic plan.

CHAIRPERSON MILLER: Do you
actually have a commitment to reduce your
carbon?

MS. TALBOTT: Again, Darwin would

tell you what the actual numbers are, but the
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Green Initiative 1s towards reducing the
carbon footprint every year over the next five
years. What the percentage, I don't know.

CHAIRPERSON MILLER: Now, is that
something you would feel comfortable putting
in the order as reflective of your commitment?

MS. TALBOTT: Certainly, we just
signed this agreement to do it and I would be
happy to put that in the order.

MR. JENNINGS: Madam Chair?
Sorry.

CHAIRPERSON MILLER: What's your
reaction to that?

MR. JENNINGS: That's wonderful.
The idea of perhaps -- it seems like this
commute perhaps from the Metro Station to the
school may pose some problems in some ways.
I know that some public charter schools are
offering a shuttle between the train station
and the address.

I live in Columbia Heights where

Carlos Rosario, a public charter school,
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Heights Metro Station and their address over
at 11" and Harvard.

The other idea what about
carpooling among faculty and staff? Is that
something that has even been explored?

MS. TALBOTT: And yes, we have
talked about that and with our Green Challenge
last year, we started to work on that and
there are definitely people who are carpooling
with faculty and staff. Again, the time of
when you are supposed to be at school and if
you are coaching and other things make it
sometimes complicated, but there 1is that
effort and there are people who are doing
that.

CHAIRPERSON MILLER: So you have
made a commitment and you don't mind putting
it into the order that you would, Maret
School, reduce its carbon footprint by 10
percent over a 10 year period?

MS. TALBOTT: Yes.
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CHAIRPERSON MILLER: Is that
right?

MS. TALBOTT: I'm just not sure of
the numbers, so I can't --

CHAIRPERSON MILLER: You're not
sure of what number?

MS. TALBOTT: The percentage.

CHAIRPERSON MILLER: You mean the
10 percent might not be right?

MS. TALBOTT: Right.

CHAIRPERSON MILLER: Okay. And it
doesn't go whatever percent per year. It's
just over 10 years?

MS. TALBOTT: Again, I don't --

CHAIRPERSON MILLER: Okay.

MS. TALBOTT: I know we committed
to this. 1I'm not sure exactly what the
percents are. I would hate to --

CHAIRPERSON MILLER: Okay. But
basically, if I understand it, the problem
that DDOT has identified, I think, and correct

me if I'm wrong, is the carbon issue.
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MR. JENNINGS: Yes, we do believe
that there is something as far as
responsibility to be addressed, you know, with
respect to the mode of transportation of
getting to the school, which not only plays
into the carbon footprint as we're talking
about, but also just less use of the actual
cartway itself.

You know, the use of sidewalks,
the use of bicycles. You know, there is a
multi-modal split that goes into, you know,
things like this that we just have not seen.
we have not seen a good solid effort on.

CHAIRPERSON MILLER: All right.
Just on this issue and then we can go to other
conditions, but I'm just wondering whether or
not -- you have heard all the discussion here.
It sounds like vyou are doing things that
addresses the issue that DDOT has raised, but
maybe there are other things you could do.

And I'm just wondering after we go

through the proposed conditions and finish
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that this afternoon, that it might be useful
to, and I would like to hear from my Board

Members on this, too, but, leave the record

open for you to refine the conditions and
actually put that condition before us and then
we would just consider the conditions, you
know, and the special exception application at
a decision meeting.

Because we don't have that
commitment before us today, so you don't know
the percentage and, you know. When we rule on
an order with conditions, we're pretty careful
about what the conditions say to make sure
that, you know, they are right and they work
and they are fair, and, you know, something
the school can 1live with and address the
problems.

MS. RODDY: Right. And we would
agree with that. We would be happy -- we
would like that opportunity to respond and to
refine the conditions.

CHAIRPERSON MILLER: Okay. Board
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Members okay with that?

COMMISSIONER TURNBULL: I think,
you know, in one way 60 percent of, I think,
the student body lives in the District. And
I guess you have to be careful how you analyze
how many people live within a half mile. How
many students can walk, you know, a half mile?
How many are within a mile? And what
percentage of those are either the lower
school or the upper school?

There is a lot of factors that get
into -- I mean, it's different from when you
had a neighborhood high school and people
could walk six Dblocks, eight blocks or
whatever. But when you have a high school and
some of their students are in Maryland and
Virginia, that -- you're not going to -- I
mean, how many buses and trains are they going
to take to get to the school?

I mean, there is those kinds of
factors, too. I think we have to be

reasonable. I mean, definitely if their
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student body is within half a mile, a mile,
there are opportunities for improvement. But
I think once you -- if you -- I mean, they
would almost have to do a check themselves and
just see where they are getting -- you know,
40 percent of their students are coming from
Maryland and Virginia.

That may be a little bit difficult
to address. I don't know how you --

CHAIRPERSON MILLER: I agree. I
think it's also complicated that it is K
through 12.

COMMISSIONER TURNBULL: Right.

CHAIRPERSON MILLER: And I think
that they are doing, it sounds like they are
doing, a good job of juggling a lot of issues.

COMMISSIONER TURNBULL: Yes, I
don't want to squash it. I don't want to
squash an effort that is trying to solve
problems by trying to impose requirements that
may not be attainable. I mean, I think there

are some things they could still do, but I

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

259

guess we need a better idea of the adjacencies
of where the student body is and how much they
could really accomplish.

CHAIRPERSON MILLER: I think also
the whole idea of the commitment sounds good
to me to a certain extent, because, you know,
it's a real commitment and I think it can be
measured by the community. They can come
before the ANC and say okay, we have reduced
it 1 percent or reduced it 2 percent and this
is what we have done.

And so that's a measurable, it
could be a measurable, condition in response
to DDOT's concerns. And then I think that you
can think if there is any other incentives
also that you might feel confident or ready to
commit to or not. You know, we're not asking
or going to ask you to commit to things that
you really aren't comfortable committing to,
you know.

So they raised an adverse

condition. It sounds like you do have at
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least one way to respond. Okay. On the
conditions, I think we can go through OP's
conditions and ANC's which I think are pretty
similar. OP has probably refined them better.

But I do have one general question
and that is whether we need to get into the
other provisions of previous orders or not,
whether we can just leave them alone as some
or moot and to the extent they are not moot,
they could still apply. I think Office of
Planning has kind of suggested that we get rid
of certain conditions that are moot. And I'm
not sure it's necessary, but I would like to
hear.

Well, first of all, Office of
Planning, whether vyou think it's really
necessary or Jjust 1t was one way of
approaching it?

MS. JACKSON: It was just a
suggestion to clean it up and to get rid of
things that address activities that have

already taken place. 1It's up to you.
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CHAIRPERSON MILLER: And does the
applicant have a comment?

MS. RODDY: Well, I think that the
1998 order still would stand with those
conditions. And I think that this order, I
mean, would have it's own conditions, but not
necessarily mean that those conditions didn't
still apply to operations where pertinent.

CHAIRPERSON MILLER: So would it
be your preference that we just consider the
newly proposed conditions?

MS. RODDY: We would prefer that
just for simplicity sake, but if there is a
preference by the Board or by Office of
Planning, I don't know that it matters. I
just think it might make it a little more
complicated.

CHAIRPERSON MILLER: I kind of
think so, too, but do other Board Members have
a preference?

VICE CHAIRMAN LOUD: Madam Chair,

I agree with Ms. Roddy in terms of just the
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agonizing process of going over the older
conditions and seriously taking them out and
going over the new ones. They are essentially
here because they are proposing, what was it,
17 new students for next year. And I guess
one teacher. You're not going to hire all
four teachers for the 17 are you? But you
want the room to hire four.

So I mean, 1it's a really basic
kind of proposition that brings them before us
and to use that as an opportunity to go over
all of this, I think, I don't see the merits
of it.

CHAIRPERSON MILLER: I think so.
I Jjust want to clarify that it 1s an
enrollment increase of 35 student from what
they are allowed pursuant to the previous
order. But it's not much of an increase from
their current level of students of 611. How
long have you had 611 or is that just this
year's figure?

MS. TALBOTT: That's this year's
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figure and it is now 610.

CHAIRPERSON MILLER: Okay. So I
think that we are going to just deal with new
conditions, right? Okay. All right. And we
can look at the ANC conditions and Office of
Planning's conditions. One second. Okay. I
think we should use Office of Planning's, but
we can look to the ANC's afterwards or in
connection with, whatever, to see if Office of
Planning's should be modified in any way.

So I'm looking on page 6 of Office
of Planning report Exhibit 26, the bottom
paragraph starting with "finally, we
recommend." Is that where -- Ms. Jackson,
that's where we should start, right?

MS. JACKSON: Yes.

CHAIRPERSON MILLER: Okay. So
does the applicant have a copy of that?

MS. RODDY: Yes.

CHAIRPERSON MILLER: Okay. And
you have had a chance to review it? Okay. So

the first one is pretty basic. Do we have a
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problem with that? It's "The number of
students 635 and faculty and staff shall not
exceed 129." Do you have any comments on that
one? All right. This brings me back to my
original question. This is total number?

MS. RODDY: It's full-time
equivalent. It's an FTE number.

CHAIRPERSON MILLER: It's an FTE.
Do we have a not to exceed number that would
coincide with the parking? Because the
parking correlates with the number of faculty
and staff.

MS. RODDY: Right.

CHAIRPERSON MILLER: Do you know
what I'm saying?

MS. TALBOTT: We only have a
certain number of parking spaces that you can
put on the campus.

CHAIRPERSON MILLER: I know.

MS. TALBOTT: So --

CHAIRPERSON MILLER: My question

is, I mean, what's the greatest number of
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staff that you would have at one time? Is it
going to be no more than 129 at one time?

MS. TALBOTT: That's fair.

CHAIRPERSON MILLER: Okay. All
right. I think that our regulations do
provide for that. Any comments? All right.
It's my recollection, but I'm having trouble
finding it 1in the regulations, that it
provides for the number coming to school
during one period or at one time, but I'm
having trouble locating that. But, Ms. Roddy,
do you know what that is?

MS. RODDY: I know which section
you are talking about.

CHAIRPERSON MILLER: Yes.

MS. RODDY: And that's my
understanding.

CHAIRPERSON MILLER: Yes. Well,
anyway, we're not going to -- we're not
actually deciding this today, so but the
representation is, and we can double check in

the regulations if you find it before the end
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of the hearing, that's fine, otherwise, I know
I have seen it, that no more than 129 on
campus at one time. Is that right? Okay.

No. 2, 1s everybody all right to
go further on that? Because we're not voting
on it today anyway, but just to get what the
representation is and what they have agreed
to.

MEMBER WALKER: Well, okay, I'm
just curious.

CHAIRPERSON MILLER: Okay.

MEMBER WALKER: I mean, do you
know how many individuals the institution
employs total? ©Not equivalents, but total
part-time, full-time, half-time, whatever?

MS. TALBOTT: Sorry, I just don't
have that number on the top of my head. We
have a number of teachers that split jobs, so
I just don't have that.

MEMBER WALKER: Consultants? Do
you --

MS. TALBOTT: We don't have --
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MEMBER WALKER: -- engage
consultants? I'm just trying to get a sense
of your total faculty and staff population.

MS. TALBOTT: And it's about 125
full-time equivalent. Of that, there are
probably 6 or 7 more than 125 when you add it,
but I don't have the exact number, that's why.
But we're not talking about full-time people.

MEMBER WALKER: Right. And this
was -- I'm just trying to get a sense. Are we
talking about 2007

MS. TALBOTT: No.

MEMBER WALKER: Are we --

MS. TALBOTT: No.

MEMBER WALKER: Yes, okay.

MS. TALBOTT: No.

MEMBER WALKER: Okay. Thank you.

CHAIRPERSON MILLER: So you're
talking about 6 or 7 and it's going to be --
it's a constant figure. It's not likely to
triple or anything like that.

MS. TALBOTT: Like what?
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like you're going to have like instead of 10

full-time employees, you're going to have 20

half-time employees --

MS. TALBOTT: No, no.

CHAIRPERSON MILLER: -- 1in the

near future.

constant?

MS. TALBOTT: No.

CHAIRPERSON MILLER: It's a

MS. TALBOTT: It's a constant.

CHAIRPERSON MILLER: Okay. 6 or

MS. TALBOTT: Right.

CHAIRPERSON MILLER: Okay. All

right. No problem with "The applicant shall

provide enrollment and staffing figures to the

268

ANC annually." That's not a problem. When do

you do it?

In some orders we have it like a

month, like every December.

MS. TALBOTT: We tend to send out

our letters to the neighbors and ANC at the

(202) 234-4433
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end of September once things kind of settle
down.

CHAIRPERSON MILLER: Okay. And
they haven't asked to --

MS. TALBOTT: In the fall is when
we have done it.

CHAIRPERSON MILLER: You do it in
the fall?

MS. TALBOTT: Yes.

CHAIRPERSON MILLER: Okay.

VICE CHAIRMAN LOUD: To Commission
Member Walker's point, when you send those
numbers to the ANC, does it have the total
staffing figures?

MS. TALBOTT: Right. No, it has
that full-time equivalent. We have always
done it that way.

VICE CHAIRMAN LOUD: It has FTE.
But there wouldn't be a problem coming up with
it, would it? Wouldn't you have that in your
database somewhere?

MS. TALBOTT: We could do that.
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VICE CHAIRMAN LOUD: Okay.

CHAIRPERSON MILLER: All right.
"Applicant shall provide a total of 139
parking spaces on-site of which a minimum of
10 shall be dedicated to visitor parking. Up
to 75 percent of the parking spaces may be
compact size spaces, provided that there is a
corresponding reduction in surface parking
areas." What's that about? We didn't really
discuss that.

We talked about 139 parking spaces
on-site and 10 being dedicated to visitor
parking. Where is this 75 percent of the
spaces being compact size?

MS. JACKSON: That's from the
previous order.

CHAIRPERSON MILLER: It was in the
previous order?

MS. JACKSON: Right.

CHAIRPERSON MILLER: So we don't
have to have it here?

MS. JACKSON: No.
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CHAIRPERSON MILLER: Okay. Is
that what the case is or -- all right. All
right. This is not -- is there some reason
that we need to put it in this order? Okay.
Not hearing any, unless did ANC ask for that?
I don't think so.

MS. JACKSON: No.

CHAIRPERSON MILLER: Okay. So
let's take that out. "The applicant will
prohibit vehicles from making a left hand turn
onto the campus from Cathedral Avenue during
school drop-off and pick-up times." We heard
a lot of testimony on that. You do that.
There's no problem. Okay.

5, "The applicant will instruct
parents not to park on Cathedral Avenue to
wait for their children at school drop-off and
pick-up times." You do that. Okay. No
problem. All right.

6, "The applicant will continue to
provide traffic control personnel at both ends

of its driveway during school drop-off and
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pick-up times to facilitate on campus traffic
flow and enforce drop-off and pick-up
procedures."

Okay. You don't have a problem
with that. I have a question about that
actually. It looked like drop-off was like
maybe between 7:00 and 8:30, but the personnel
was there between 7:15 and 8:15 or something
like that, if I'm not mistaken. I thought I
saw that in the traffic report. Is that true?

MS. LASHINGER: The officer is on
duty from 7:45 until 8:15, which is the drop-
off period. They have a 30 minute drop-off
period. Students can be dropped off as early
as 7:45 and all students are required to be on
campus by 8:15.

CHAIRPERSON MILLER: Does that
include the staggered drop-offs?

MS. TALBOTT: Correct.

CHAIRPERSON MILLER: Okay.

MS. TALBOTT: You can come down

Cathedral up until the lower school drop-off
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which is at 8:00. It gets busy between 7:50
and 8:00 and then from 8:00 to 8:12. And then
it is pretty much gone.

CHAIRPERSON MILLER: Okay. One
other question then. This whole drop-off
period that Mr. Jennings was referring to
being, you know, a lot of cars. Was it a half
an hour period or was it a larger period?

MS. TALBOTT: I don't know what
you saw. When I'm there, the crunch time is
about 7:55 until about 8:10.

CHAIRPERSON MILLER: Okay.

MS. TALBOTT: I don't know --

CHAIRPERSON MILLER: Do cars come
between 7:30 and 8:30 though?

MS. TALBOTT: Faculty comes.

CHAIRPERSON MILLER: Comes?

MS. TALBOTT: Anywhere from 7:00
on. Kids can be dropped off in the middle
school from 7:30 on. And then faculty tends
to kind of 1if they don't have first period

class, can come between 8:15 and 8:45. So
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there is still a drop-off period during that
time. But the heavy time is that half hour
window.

CHAIRPERSON MILLER: Okay. Any
concerns or questions about this condition?
All right.

7, "The applicant will encourage
carpooling by establishing an on-line system
to help parents identify other families along
their travel route and distributing
information regarding the location of other
families in the area to parents at the start
of each academic year."

MS. RODDY: We, obviously, are
complying with this proposed condition. I
guess my one request is to have some
flexibility, because 1f we find this isn't
effective, we would hate to have to come back
through this process to change this condition
to try and implement something else that would
be more effective in trying to reduce the trip

generation and encourage carpooling.
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CHAIRPERSON MILLER: Okay. So
what I hear you saying then maybe is you're
not crazy  about this provision, this
condition. And perhaps -- you know, we talked
about giving you just a little bit of time to
articulate conditions and perhaps you will
articulate one that kind of meets this goal,
but that you are more comfortable with.

MS. RODDY: Right. That -- well,
we can live with this. We just want to
maintain the flexibility, since these orders
do stay in place for so long.

CHAIRPERSON MILLER: Okay. So I
would just suggest, because we're not going to
get 1into wordsmithing here today, that you
might want to take this back and think about
how to phrase it to add the flexibility that
you are seeking.

MS. RODDY: Okay.

CHAIRPERSON MILLER: Okay. But T
think this was, you know, an example of one of

the ways to address DDOT's concerns, but you
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might want to --

MS. RODDY: Right.

CHAIRPERSON MILLER: -- Jjust craft
it a little differently.

MS. RODDY: Right.

CHAIRPERSON MILLER: Okay.

MS. RODDY: And like I said, if
this is the condition, we are -- we can live
with that and we're fine with it, but we'll
look -- take a look at the language.

CHAIRPERSON MILLER: 8, "The
applicant will distribute a policy manual to
all families prior to the start of the
academic vyear that explains all relevant
policies and procedures regarding parking,
pick-up, drop-off and penalties for
noncompliance. This information shall also be
posted on the school's website."

Do you have one, a policy manual
now?

MS. TALBOTT: Yes. We don't call

it a policy manual, but it's on-line and we
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also give it to all the parents and I think
that just the issue with on-line, who knows
what it is going to be called five years from
now. But, yes, we give all of that
information in multiple ways.

CHAIRPERSON MILLER: Do we want
that for the record? Anybody want to see
that? Do we have that? We don't have that in
the record? Do we have that in the record?

MS. TALBOTT: Well, it's on the
website.

CHAIRPERSON MILLER: The website
is not in the record.

MS. TALBOTT: Oh, I'm sorry.

CHAIRPERSON MILLER: That's okay.

MS. TALBOTT: We can submit that
with our post-hearing submission.

CHAIRPERSON MILLER: Okay, okay.
It kind of shows what you are doing, that we
may not have in our record. Okay. So you are
fine with this, but you might want to call it

something else, not a policy manual or
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something?

MS. TALBOTT: Maybe we will
wordsmith the Board manual.

CHAIRPERSON MILLER: Okay. That's
fine. That's fine. I mean, you can think
about this, but this is the last opportunity
for us to hear you respond to us, you know,
other than read what you submit. So if you
think of something later, I mean, you're
dealing with the conditions, that's fine.
Okay.

9, "The applicant will encourage
its faculty and staff to use public
transportation or carpool." I mean, this is
one that I found kind of vague. I think it's
a good goal, but I would kind of like to see
how maybe or something, you know. And you
might tie this to your -- you've got that
commitment. You have an additional condition
that we talked about about your commitment to
reducing the carbon footprint by 10 percent.

So okay. I think we should just
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take a -- give the ANC great weight and take
a look at their proposed conditions and see if
there 1is anything that needs addressing in
that. I think Ms. Jackson tried to capture
probably most of what they were seeking, but
I don't know.

MS. JACKSON: Well, there is one I
can tell you that wasn't included No. 3, "That
Maret will investigate encouraging families to
drop children in grades 8 through 12 off at
the intersection of 29" and Cathedral." I
thought, vyou know, requesting someone to
investigate something seems like an awkward
condition.

So the others, I tried to
consolidate or reword. That was the only one
that I didn't carry over.

CHAIRPERSON MILLER: Is this
something that Maret is going to do? Do you
want to respond to that No. 3? First of all,
I understand what Ms. Jackson is saying. And

I had highlighted that, too. Like
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we don't usually have conditions like that.
But are --

MS. TALBOTT: I think I mentioned
that before that there are families who are
coming from Cathedral -- from Connecticut up
Cathedral who drop-off at 29" Street, so that
they can turn and go around instead of doing
the left hand turn onto campus. So there are
families that are doing that. We have given
that as an option to families. So that's how
we have encouraged families to do it, if they
come up from that area.

CHAIRPERSON MILLER: So is that
part of our parking procedures that, or
whatever, traffic procedures, you tell parents
that they can drop-off their children at 29"
and Cathedral?

MS. TALBOTT: I know that we have
talked to parents about that in the back to
school nights. 1It's not on our little chart.

And we also wanted to see if that would block
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the traffic coming up there. So we have
talked about it. I think that's why it is
vague and kind of left out there, because
we're not sure if it's really working as well
as the idea was.

CHAIRPERSON MILLER: Okay. So is
it something that you wouldn't want as a --

MS. TALBOTT: I think --

CHAIRPERSON MILLER: -- gpecific
condition? Because you haven't tested it out?

MS. TALBOTT: -- it's right not to
include it as a condition, because I think
it's one of those -- it was an idea that came
out that I don't think has been proven
necessarily to be working particularly well.
For some families it works fine, for some it
doesn't.

CHAIRPERSON MILLER: Ms. Jackson,
is there anything else you want to bring our
attention to? I think that we are all kind of
like looking through this anyway, but if there

is, feel free.
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MS. JACKSON: TIf you want to get
very detailed, there were specific
instructions about Maret training their
traffic personnel that seemed to not require
a specific condition, something that has to
happen as part of their operation.

MS. TALBOTT: We definitely did
that and we will continue to do that. It can
be part or not.

MS. JACKSON: And there were a
couple of instances -- references to penalties
for failure to adhere to the policies that
were mentioned a couple of different places
that I just put in place.

CHAIRPERSON MILLER: You have set
penalties or do you have penalties just to be
decided by, you know, some kind of judicial
body within the school?

MS. TALBOTT: It's within the
school. 1It's about parking or kids if they
are in a different place and then they will

have their right to park taken away from them.
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Call the parents. I mean, there is a list of
things that we tell the kids. And if parents
park across the street, they get a phone call
from me, that's a penalty enough.

CHAIRPERSON MILLER: Okay. So I
mean, 1is it in this parking procedure manual
or whatever you have?

MS. TALBOTT: Maret doesn't have
sort of a demerit system. It just says that
it will be taken care of through the school.
So we don't have it kind of explicitly set
out, because it's just not how we do it with
rules.

CHAIRPERSON MILLER: Okay.

MS. TALBOTT: It will be handled
by the system.

CHAIRPERSON MILLER: But it says
what i1s going to happen?

MS. TALBOTT: Yes.

CHAIRPERSON MILLER: It will be
handled by --

MS. TALBOTT: Right.
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CHAIRPERSON MILLER: Okay. And
you are okay with the "Maret will train its
traffic personnel to facilitate the on campus
flow of traffic during school drop-off and
pick-up times through additional training of
Maret staff, communication with parents and
full enforcement of drop-off and pick-up
procedures?"

MS. TALBOTT: We are fine with
that.

CHAIRPERSON MILLER: I don't know,
maybe I'm getting tired. I'm having trouble
following this sentence. So I understand that
you are fine with the training. "Maret will
train its traffic personnel to facilitate the
on campus flow of traffic during school drop-
off and pick-up times." And then I kind of
lose it "through additional training of Maret
staff, communication with parents and full
enforcement of drop-off and pick-up
procedures."

MS. RODDY: My understanding from
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the meeting was that that actually is just

repetitive, how the training will occur. It
will occur through training, as well as
communication. That's how I'm reading that.

CHAIRPERSON MILLER: And this is
one you didn't include, Ms. Jackson, in your's
or did you?

MS. RODDY: You didn't?

CHAIRPERSON MILLER: This may be--
maybe you can improve this. I don't know. I
think it's a little confusing. But you have
no objection to training. You have no
objection to, obviously, communication with
parents, okay, to the concept.

Okay. "Maret instructing parents
not to park on Cathedral Avenue." We talked
about that. We talked about 7, that's in
Office of Planning's. Is 8 in Office of
Planning's conditions?

MS. JACKSON: I referenced the
policy manual or whatever it 1is called that

would have all of the rules. So instead of
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listing each rule separately, I just
referenced some sort of document that would
explain everything.

CHAIRPERSON MILLER: That's good,
that's good. Okay. Okay. And 9 is covered,
the 10 parking spaces by Office of Planning.
And the reporting is covered. Okay. I think
we have covered this application.

Do you have closing remarks or do
Board Members have any other questions? All
right.

MS. RODDY: I would just reiterate
we are happy to submit our post-hearing
submission and we will do that as quickly as
possible. Just as Ms. Talbott had mentioned,
they are in the midst of their review of
applications for next year and they would like
to be able to notify families whether they can
take on additional students.

So we would just ask that perhaps
this review or the decision meeting could be

expedited.
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CHAIRPERSON MILLER: Okay. I'm
just going to look at our calendar and see
what to set this for. All right. We're going
to give you a choice. We looked at our
calendar and for us I don't think there is a
lot to deliberate on this case, at this point.
I think we kind of, you know, addressed a lot
at the hearing.

And what we are most interested in
is just looking at the conditions, the few
additional conditions, so, you know, to meet
DDOT's concerns. And then you were going to
submit your traffic manual or whatever you
have, parking policies, whatever, so that we
understand what you do now.

So we can either, I was going to
say, do this next week or the week afterwards.
You need to serve the ANC with this as well,
but we don't need to delay our schedule for an
ANC meeting. But if they wanted to comment,
I guess they could.

MS. TALBOTT: Why do we -- what do
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we have to do with the ANC?

CHAIRPERSON MILLER: Well, any
papers have to be filed on the ANC. Any
papers you file on the Board have to be filed
on the ANC. They are a party under our rules.
There is no other party, so you don't need to
serve anyone else, except Office of Planning,
who will share with DDOT, correct?

Okay. Well, first of all, what
would you prefer? Would you prefer more time
or less time? We will give you the choice
either the 28" or the 5. The 5 * is a
Wednesday. We are not meeting on Election
Day, so it's an extra day there.

MS. RODDY: We would prefer as
soon as possible, the 28",

CHAIRPERSON MILLER: Okay. So
that will give you enough time to pull
together what we talked about?

MS. RODDY: Yes.

CHAIRPERSON MILLER: Okay. It's

not the 28" that you have to file by. We've
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got to count back and give the ANC a little
bit of time to look at it. So the 28 " is
next Tuesday, that's seven days from now.
When would you be prepared to submit
something?

MS. RODDY: TIf we are to submit by
the end of the week, would that be sufficient
time for the ANC? If we hand-delivered it?

CHAIRPERSON MILLER: Um, would it
be by noon on Friday or is that too soon?

MS. RODDY: We could do noon.

MS. JACKSON: Madam Chair?

CHAIRPERSON MILLER: Yes?

MS. JACKSON: I wondered --

CHAIRPERSON MILLER: Do you have a
comment?

MS. JACKSON: -- if we also needed
to allow time for DDOT to respond, where the
extra week might be useful.

CHAIRPERSON MILLER: Would DDOT
like that?

MR. JENNINGS: That would be
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great.

CHAIRPERSON MILLER: All right.
Let's go for the 5" then. That's only two
weeks from now. And I don't remember when the
ANC, I mean, I don't know, meets. I think it
is a Monday night.

MEMBER DETTMAN: The third Monday
of each month.

CHAIRPERSON MILLER: Third Monday.

Oh, is that tonight? No, it's Tuesday. Okay.

Never mind. All right. But we -- yes, just
give it to them and if they need -- they can
do whatever they need to do with it. But we

have already addressed all of their conditions
and they only thing that is at issue, I think,
is whether vyou are going to craft any
additional conditions to ©respond to the
concerns of DDOT.

MS. RODDY: I had that we were
going to look for any form of incentives that
would respond to DDOT. We're going to look at

language for a few of them that we had wanted
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to propose some flexibility for. And I think
that that really was what our post-hearing
submission would be based on.

CHAIRPERSON MILLER: Right. And
then just give us that manual or whatever it
is.

MS. RODDY: Right, include that.

CHAIRPERSON MILLER: Yes. And so
I don't think there is anything that you are
submitting that is contrary to the ANC report,
for sure. Okay.

VICE CHAIRMAN LOUD: For
clarification, Madam Chair, are we also still
seeking the carbon reduction memo or agreement
that is part of this national organization?

CHAIRPERSON MILLER: I think we're
leaving the record open for them to craft any
conditions that they might, to respond to
DDOT's concerns. And they raised their
commitment that they have made under a
different -- in a different form. And that it

might show a commitment to address DDOT's
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concerns. And if that's so, they were going
to phrase it as a condition or else represent
their commitment or whatever. But it's
relevant, I think, to our concerns here.

So then we have two weeks. So you
need to file it in time to give DDOT time to
respond and possibly the ANC. So you don't
have to file it by Friday noon, at this point,
though. I don't think for that to happen.
Monday? What would the Office of Zoning
suggest? Mr. Moy?

MR. MOY: Well, if -- no, I would
leave it up to the applicant. TIf they can
file by Friday, I think it would be better to
-- because that would afford more time for the
ANC, if the ANC chooses to do anything. Even
though we -- vyou know, they are monthly
meeting is that Tuesday. But at least they
would have the document in hand to make a
decision and plus provide DDOT as well more
opportunity to study the filings.

CHAIRPERSON MILLER: Well, I mean,
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work to do though. And I also want to give
you enough time to think through like what
incentives are reasonable. I mean, some of
them are, you know, budgetary, too, like how
much money can you commit to Metro cards.

MS. RODDY: Right.

CHAIRPERSON MILLER: You know. So
I don't want to --

MS. RODDY: We would actually --

CHAIRPERSON MILLER: What would
you like, yes?

MS. RODDY: If we are going for
the later date, we would request additional
time, rather than this Friday. And possibly
if we had this week and file something on
Tuesday, if that would -- or Monday, if that's
preferred, just so that we had some additional
time to look through some of those issues.

CHAIRPERSON MILLER: Okay. Let me
ask Mr. Jennings. Monday or Tuesday, do you

have a concern?
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MR. JENNINGS: No, next week,
either day I think is fine.

CHAIRPERSON MILLER: Okay.

MR. JENNINGS: But Monday 1is
probably a little bit better.

CHAIRPERSON MILLER: How about
Monday close of business, will that work?

MS. RODDY: That's fine.

CHAIRPERSON MILLER: Okay. I just
really want to make sure, because I think what
you are going to be doing is going beyond what
the ANC asked for as far as, you know, things
to mitigate any adverse impacts. So I don't
anticipate that they need a lot of time. And
they may not even have a meeting to be able to
vote on it. So okay. If you are sure about
Monday close of business or you want Tuesday
noon or I just want to make sure you have the
time to think through what you want to commit
to.

MS. TALBOTT: We will try to do it

by Monday, but let's say Tuesday by noon. We
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have our Board meeting -- actually, you know,
a lot of independent schools are 1in the
process of cutting their budgets right now,
like a half a million dollars worth. So
that's why we have to be careful of making
sure of what we are committing to are things
that are appropriate within our budget.

CHAIRPERSON MILLER: Okay. And
this seems to be that we need a hard copy of
whatever you file. Mr. Jennings, I mean, they
could email to vyou even the proposed
conditions, right, and Ms. Jackson? Do you
all need that record, that manual or whatever
they call it right away?

MS. JACKSON: That could be
emailed, that's fine.

CHAIRPERSON MILLER: That can be
emailed, too? Oh, that's on the website?
Okay. So you can work with them, so that they
get the information as quickly as possible by
email or whatever. That's okay. We need the

hard copies. Okay. So we will set it at
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Tuesday noon then, October 28",

And now we have just one more date
to set and that would be a response from DDOT
and Office of Planning. Could you do that by
Friday now or is that too quick? Is that
too -- right. Wait, we're not meeting until
Wednesday, the 5. So Monday?

MR. JENNINGS: What is the date?

CHAIRPERSON MILLER: Monday? I
guess Monday would be all right for us.

MR. MOY: Monday would be fine 1if
-- because we need to get the information to
the Board Members, so that would work. We
will take care of it Monday, somewhere before
3:00.

MS. JACKSON: That's fine, the 3°.

CHAIRPERSON MILLER: Okay. That's
fine. Ms. Bailey, do you want to reiterate
the dates?

MS. BAILEY: The Board is
scheduled to make a decision on Wednesday,

November 5, 2008. The applicant's submission
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is due October 28" by noon. DDOT's response
is due November 3™ by 3:00 p.m.

CHAIRPERSON MILLER: And we also
would leave the record open in the event that
the ANC wanted to respond by November 3™. Is
that right, that Monday, November 3 @ the
same date. Okay.

Okay. Any other questions? All
right. Well, thank you very much. And I'll
just -- Ms. Roddy knows this, but we will be

. You

deliberating on this on November 5
don't need to attend. You can if you want to,
otherwise, you can watch the deliberation on
the website. Okay. All right. Thank you
very much.

The Board is just going to break
for 5 minutes. 5 to 10. I know you have been
waiting a long time. You might need to take
a 5 minute break out of this hearing room and
then we will come back fresh for your case.

(Whereupon, the above-entitled

matter went off the record at 5:48 p.m. and
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resumed at 6:02 p.m.)

CHAIRPERSON MILLER: Okay. We're
back on the record. Ms. Bailey, whenever you
are ready, we're ready for the next and last
case on the afternoon agenda.

MS. BAILEY: Madam Chair, it's
Application ©No. 17828 of Douglas Knolls
Cooperative, LP, pursuant to 11 DCMR 3104.1
and 3103.2, for a special exception for a
child development center, that's 90 children
and 20 staff, under section 205, and a
variance from the off-street parking
requirements under subsection 2101.1. This
was last approved under BZA Order No. 17373.
The property is Zoned R-5-A and it's located
at 2017 Savannah Terrace, S.E., Square 5894,
Lot 40.

CHAIRPERSON MILLER: I don't know
if I can still good afternoon or I guess this
is evening already. Thank you for being so
patient. I don't know if the record -- did it

get that?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

299

MR. CLARENS: (Off-mic comment.)

CHAIRPERSON MILLER: No. You've
got to speak into the microphone. Yes, it's
okay. Why don't we start with introductions?

MR. CLARENS: Okay. Good
afternoon, Madam Chairman and Members of the
Board. My name is Angel Clarens. I'm an
architect. I'm the architect for this
project. And sitting to my right is Mr.
Walter Johnston.

MR. JOHNSTON: Walter Johnston
with the Douglas Knolls Cooperative, Limited
Partnership and also the nonprofit Community
Development Corporation, which is the general
partner in the partnership that is trying to
develop the child care center.

MR. CLARENS: And, Madam
Chairperson, the -- we come to you once again
with, essentially, the same project that we
came about 2.5 or 3 years ago. And there is
no changes, except for one minor and perhaps

one major.
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The minor one is the footprint of
the building, which has increased slightly, as
a result of adding a multi-purpose room and an
elevator to the building. And the big one is
that we have now financing in place to go
ahead with this project. That has been the
problem with the project from the first time
the Board approved this proposal.

And so I would 1like to suggest
that given the time and given the time that
you have already spent today on the Board,
that I will rest on the record and offer both
Mr. Johnston and myself to answer any
questions the Board might have concerning the
situation and relying on the very well-
prepared recommendation from the Office of
Planning and in agreement with all of the
conditions recommended by the Office of
Planning.

CHAIRPERSON MILLER: Do we have in
the record the previous orders approving this

application? Did you submit those?
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have them with me, but I --

CHAIRPERSON MILLER: Oh.

MR. CLARENS: -- hope, obviously,
someone would have it. I have the original
order.

CHAIRPERSON MILLER: You have the
original order?

MR. CLARENS: I have the original
order.

CHAIRPERSON MILLER: The first
onev?

MR. CLARENS: Yes.

CHAIRPERSON MILLER: And you're
saying the second one was the same? I don't
see 1it.

MR. CLARENS: The original order
was 1in -- the decision day was September 4,

2002. I can give a copy to Ms. Bailey.

CHAIRPERSON MILLER: Actually, Ms.

Bailey had -- I mean, they are on our website.

301

Yes, we have it now. Okay. I want to ask you
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-- I'm going to defer to Mr. Dettman in a
minute. We have a question about the plans.

But did the plans that were
attached to these other orders, are they
exactly the same as this or they have changed?

MR. CLARENS: No, they have
changed. We have a consultant who is going to
help us operate the facility and it's through
his input that we have added a multi-purpose,
bad weather, indoor play area that has
increased the footprint, but well, well below
the 40 percent lot occupancy required by the
regulations. And so that's not an issue. It
doesn't raise any further relief.

CHAIRPERSON MILLER: I think we
had a question. I think you identified the
buildings as being connected?

MR. CLARENS: The buildings are --
this is technically an addition to 2017
Savannah Terrace, yes.

MEMBER DETTMAN: Well, you are

referring to them as one building, by way of
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on the plans it is noted connecting breezeway?
Is that correct?

MR. CLARENS: That's correct.

MEMBER DETTMAN : That's correct.
Could you just give a general idea of what
this connecting breezeway, what it will look
like in elevation? What's going to constitute
its roof?

MR. CLARENS: Well, I think that
there might be in the sketches there might be
some indication of it, but in a sense, it's a
roof connection that connects the building
with an unfinished basement in the Building
2017 Savannah, which will be used on occasions
as part of the facilities. But it is a
connector that connects it the two buildings,
a physical connector, and establishes this as
an addition, an ancillary use, to the main
use, which is the apartment building.

MEMBER DETTMAN: So it's a solid
roof supported by columns?

MR. CLARENS: Right. Open as a
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breezeway.

MEMBER DETTMAN: It's open on the
sides?

MR. CLARENS: Yes. It is. I
don't know how familiar you are and how much
you want to hear this and maybe I should just
simply don't say anything, but this is a group
of 11 properties with 18 buildings. 18
buildings which are grouped into 11 buildings,
one in each property.

That's right, 11 lots. And it 1is
a 182 dwelling units -- 184 dwelling units.
It was acquired by Knolls Limited Partnership
back in 19 -- 2000, 19997

MR. JOHNSTON: 1999.

MR. CLARENS: 1In 1999. And it was
fully renovated in 2000/2001/2002, something
like that. And we have been trying to get as
intrinsic to the philosophy of NPCDC to
provide supporting facilities for the building
of communities that live within the properties

that NPCDC owns and manages.
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And so this -- they care or child
development center is an important component
of that view.

MR. JOHNSTON: And all that out of
a walkway.

CHAIRPERSON MILLER: Do you have
any other questions on that? Okay.

MEMBER DETTMAN: Just based on
what I have heard and the previous orders, BZA
cases that OAG handed us, the connecting
breezeway seems to be consistent with what the
Board has acknowledged to be a meaningful
connection that would make these two
structures one building.

CHAIRPERSON MILLER: The reason it
is raised is that if they weren't connected,
then we might be looking at more than one
principal building on a lot, which would
require some other relief.

MR. CLARENS: That's correct.

CHAIRPERSON MILLER: Okay. So you

are aware of that?
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MR. CLARENS: Yes.

CHAIRPERSON MILLER: Okay. And
Office of Planning, Mr. Jackson, you are aware
of that? Okay. And you didn't see any
problem with that 1in this application,
correct?

MR. JACKSON: Again, Arthur
Jackson of the D.C. Office of Planning. In
the application, the applicant described the
child care center as being located, partially
located, in the basement of the apartment
building. And then the addition -- continuing
into the addition, fe) it's actually
bifurcated, in that some activities are in the
apartment building and some are in the
addition. That reinforces the connection
between the two buildings, since the use is
simultaneously going on in both.

MR. CLARENS: That is correct.

MR. JACKSON: So in that regard,
we didn't see that there was any issue

pertaining to its Dbeing connected by a
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shelter, but of course, we defer to the BZA,
because you ruled on several of these types of
connections in the past.

CHAIRPERSON MILLER: Okay. I
guess, I think that the definition refers to
an above ground connection. But I understand
what you are saying that the wuse is being
continued. And it looks like, and based on
the applicant's representation, that the
breezeway would be considered a meaningful
connection and it has got a roof, so it --

MR. CLARENS: It is above ground.
It has a roof.

CHAIRPERSON MILLER: Right. It
falls within --

MR. CLARENS: And it connects, as
Mr. Jackson has pointed out, two parts that
will have the same views. So there is an
interlock between the two buildings.

CHAIRPERSON MILLER: Okay. And
this is self-certified as well, correct?

MR. CLARENS: Yes.
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CHAIRPERSON MILLER: Yes, okay. I
don't -- I think that satisfies my curiosity
or concern somewhat about that issue. You're
all right with that, Mr. Dettman? Okay. So
then we can just get to the substance of the
application.

The child development center.
Now, it has already been looked at twice by
the Board. Are these conditions the same or

have they changed, that you are proposing?

MR. CLARENS: These are
essentially the same. I believe that in the
latest -- well, I believe that in the latest

version, the one before you, at least the
recommendations from the Office of Planning
the conditions have been modified slightly to
clarify and we are 1in agreement with the
conditions as proposed by the Office of
Planning.

MR. JOHNSTON: There goes my car.

CHAIRPERSON MILLER: Let me see,

are there any other Board questions for the
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applicant? Otherwise, then maybe we should go
to the Office of Planning, Mr. Jackson, to see
if you have anything you want to say in
addition to your report.

MR. JACKSON: Thank you, Madam
Chairman. Again, my name is Arthur Jackson.
I'm a Development Review Specialist with the
District of Columbia Office of Planning. 1I'll
be giving the Office of Planning's report on
this application.

In this case, we stand on the
record with regard to the information in the
report. And just to say that we think that
this application meets the conditions for
approval of the special exception under
section 205, to allow the establishment of the
center for 90 children and 20 staff.

And we think that the variance to
reduce the required vehicle parking 1is
consistent with the standards for approval of
the wvariance under the Zoning Regulations.

With regard to that variance, we asked the
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Department of Transportation to comment on it.

They met the applicant out on the
site. They looked at the circumstances around
the site and by email they contacted me and
indicated that the previous conditions under
which the applicant had -- they had
recommended approval that the application
should still apply and those conditions are
reflected in Condition 10, 11 and 12 in the
Conditions of Approval.

Furthermore, we think that the
applicant's -- there does not appear to be
major changes in the application per se and
the reason that we -- the applicant had
proposed some changes to the conditions. We
reviewed the conditions and talked with the
applicant about retaining all the conditions
that were 1in the previous order and we
incorporated some of those conditions into
this set, because they are for the sake of
clarity.

And with that, that concludes a
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brief summary of the Office of Planning's
recommendation on this application. And we
are available to answer questions.

CHAIRPERSON MILLER: Okay. And I
actually sat on the last case here. So I
don't think any of the other Board Members
did. No. So I'm interested in just asking
you about the conditions that are different
from the last order.

MR. JACKSON: All right. Madam
Chair, if it's of any help, if you turn to the
table, Exhibit 3, I have listed all of the
past conditions, the conditions proposed by
the applicant and then I have the recommended
conditions by the Office of Planning.

Essentially, would you like me to
go through them?

CHAIRPERSON MILLER: Wait. I'm
not sure what you are referring to. The
table?

MR. JACKSON: Exhibit, exhibit and
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table. I'm sorry, Exhibit 3, which is a table
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of approved and proposed conditions. Would
you like me to walk through them?

CHAIRPERSON MILLER: Well, I just
found the table, so that helps.

MR. JACKSON: Yes.

CHAIRPERSON MILLER: Okay. Yes,
perhaps you should either walk through all of
them or the ones that are different.

MR. JACKSON: Okay. I'll walk
through the ones that haven't changed. The
Condition No. 2, "The number of staff shall
not exceed 20." The applicant proposed that
the number -- the wording be changed to the
number of students and staff shall not be
changed. That seemed reasonable. We thought
-- we recommend that condition.

The Condition No. 3 remains the
same. Condition No. 4 --

CHAIRPERSON MILLER: Let's go back
to 3. "The definition of child development
center," is that what we are looking at here,

child development center? You know, we have

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

313

that definition in our regulations that
changed. I think that there is some
examination of it going on now, but I believe
that it defines a child development center as
starting at age 2. Are you aware of that?
I'm going to look it up though just to make
sure.

In 199, there is a definition of
child development center. And it talks about
"Individuals 2 years-old or older, but under
the age of 15 years." Is your mike on?

MR. CLARENS: I'm sorry. I
discuss this with Mr. Jackson. The consultant
that 1s working with Douglas Knolls is
proposing a child development center geared to
children ages 3 and 4. It is very targeted.
It is very specific. It is preschoolers. And
it is in preparation for them going to school.

And so we would be discussing with
Mr. Jackson the possibility of changing that.
It was late in the game and we decided, I

decided to leave the condition as written.
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But we have no objection to changing that to
2 years-old to 12, it could be.

And that was to create a kind of a
latitude, but just to -- so that you know, the
intention is to service a population that is
3 and 4 year-olds.

CHAIRPERSON MILLER: Okay. Well,
let me ask vyou this and then also, Mr.
Jackson's opinion. In some instances, we have
just not included a condition about the age,
because we just have determined in those
instances that the definition sets forth a
range of ages that is allowed, unless there is
a reason to narrow the range. Is there a
reason to?

MR. CLARENS: Given the
applicant's intention, there is no reason to
add additional specifications about the range.
So this condition could be dropped. Very
good. That will be -- that would be fine.

CHAIRPERSON MILLER: But that

would give you a little more flexibility, too.
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Okay. All right. So I actually think it's a
good idea to go through these conditions.

MR. JACKSON: All right. Well,
moving on to Condition No. 4, the earlier
condition was "No more than 90 children will
be enrolled at the center." I think it's more
pertinent of how many children would actually
be on-site at the center. So I propose to
include the applicant's proposed condition
that "No more than 90 children would be on-
site at any one time." That goes directly to
the potential impacts of the use of the
facility during the hours of operation.

CHAIRPERSON MILLER: Well, that's
a bigger number. Is that appropriate for this
place?

MR. CLARENS: That is appropriate.

CHAIRPERSON MILLER: 90 students
at one time?

MR. JACKSON: Now -- okay. Now,
that's -- there is a caveat in that.

CHAIRPERSON MILLER: Okay.
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MR. JACKSON: Because of course,
the actual occupancy of the center will not be
determined wuntil it 1s constructed and
reviewed by the Department of Health. The
Department of Health has given a letter of
recommendation, but the recommendation is not
based on a particular number per se.

When it 1s 1in operation, they
would make their approval based on the
facility and the space that is available and,
of course, all their particulars they review.
So 90 students would be the maximum that would
be allowed. Of course, the Department of
Health would determine if it would be less
than that. And of course, they could return
if they potentially are more.

But I think it's based on the
applicant's experience with the regulations.
And as a qualified architect, it probably is
close to the number, maximum number, that
would be on-site at any one time.

CHAIRPERSON MILLER: Okay. I just

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

317

wanted to make sure that it's not too many.
How do we know it's not too many? Why is this
site appropriate for 90? I mean, where do you
get the 90 children from, that that's the
right number?

MR. CLARENS: Well, the 90 is a
number. It is, in fact, you know, the
intention 1is to have between 18 and 20
children per classroom and we have four
classrooms. So it must probably be closer to
76, 74, 78 children enrolled in the child
development center.

CHAIRPERSON MILLER: Okay. And,
Mr. Jackson, you are saying that if that's too
high a number, then the Department of Health
would be setting a lower number?

MR. JACKSON: Right.

CHAIRPERSON MILLER: Okay.

MR. JACKSON: We're talking about
envelope, before anything else.

CHAIRPERSON MILLER: What?

MR. JACKSON: That's correct.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

318

CHAIRPERSON MILLER: Okay. Do
Board Members have any concerns with that?

MEMBER DETTMAN: Is there going to
be a chance that the Department of Health
could see more children than 90 and that the
BZA order would stop them from achieving that?
That would be my only concern, by the way.

MR. JOHNSTON: From our
perspective, 90 would be a maximum number.

MEMBER DETTMAN: Okay.

MR. JOHNSTON: But it would always
be -- we wouldn't want to go there.

MEMBER DETTMAN: Okay.

CHAIRPERSON MILLER: Okay. Any
other comments? All right. Then --

MR. JACKSON: Okay. And Condition
No. 5, "The player will be located immediately
adjacent to these facilities. Players will be
adjacent to facilities." The wording is
better in the second one, so we decided to go
with the second one.

The operation of hours, No. 6, the
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the hours by one, all operations by one to go

from 6:00 -- 7:00 to 6:00 a.m. -- 6:00 p.m.,
7:00 a.m. to 6:00 a.m. -- 6:00 p.m. to 7:00
p-m. So we -- the Department of

Transportation didn't seem to have any
concerns about that, ergo, we suggested
changing that condition to "The center would
operate maximum Monday through Friday from
7:00 a.m. to 6:00 -- 7:00 p.m.

In terms of trash removal, the
condition that the -- "Removal of trash will
be provided twice per week, a minimum of twice
per week," seems better in line with
eliminating any future concerns about the
community about the accumulation of trash.

And No. 8, "The scheduling of
activities and materials between the hours of
10:00 a.m. and 2:00 p.m." Again, it
quantifies the time frame within which the
area will be disrupted by deliveries.

And No. 9, "The encouraging use of
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transportation and public transportation by
its staff," the condition proposed by the
applicant, that is the facility shall use its
best efforts to mitigate any traffic --
parking problems in the area to encourage the
hiring of local personnel and the use of
public transportation by staff is much more
detailed. And I think we addressed this and
the physical concerns about what the current
policies are and what they have been doing to
encourage their staff to use public transit.

CHAIRPERSON MILLER: Okay. I want
to stop on that one, because it's still wvague,
use 1its best efforts. This is what we are
looking at "The facility shall use its best
efforts to mitigate any parking problems in
the area to encourage the hiring of local
personnel and the use of public transportation
by the staff."

MR. JACKSON: Right.

CHAIRPERSON MILLER: Okay. They

are all good goals, but I don't think they are
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very measurable or enforceable. Is there
anything -- we went through this 1in the
previous case.

MR. CLARENS: Well, they go to the
variance issue, because of the relief from
parking requirement. And it's important to
understand the context in which this project
is being proposed. And I would refer to the
photographs included in the Office of Planning
report that show, and I don't have any data,
as to where -- when those photographs were
taken.

If T could find them. And but
they show, and it was my experience and I
don't know if Mr. Jackson concurs, that the
parking lot was far from being full during the
day when we met at the site. And it has been
my experience 1n visiting the site at
different times that that's the general
condition.

There is simply not a great amount

of automobiles owned by the people who live
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here. And they do -- they are two blocks away
from Alabama Avenue and they wuse public
transportation in greater numbers. So we
don't foresee any issues with parking in this
area.

But all we are doing is making a
commitment to, in the case that such a problem
arises, make the Dbest efforts by the
management of the set of apartment buildings
to cooperate with the day care. And you have
to understand that it's the same head, it's
the same person with two heads that are
operating this facility that will make every
effort to make this happen.

MR. JACKSON: I like that idea.

CHAIRPERSON MILLER: What are you
referring to when you say the facility as
opposed to the center? 1Is it the same place?

MR. CLARENS: I meant the center.
I'm sorry.

CHAIRPERSON MILLER: The words

still switch around in here, so I just wanted
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to make sure.

MR. CLARENS: Okay.

CHAIRPERSON MILLER: So we
probably should just use one word.

MR. CLARENS: All right.

CHAIRPERSON MILLER: So you mean
the center?

MR. CLARENS: The center.

CHAIRPERSON MILLER: The child
development center.

MR. JOHNSTON: I mean, I would
also like to add that the majority of the
children who will come are coming from the
immediate neighborhood. Now, we have -- there
is 184 apartments sitting on this particular
site, but we're not exclusive to just our
site. And we are adjacent to Parklands where
you have over 1,000 apartments.

And then -- you know, so I mean,
there is -- and the main means of
transportation 1is going to be predominantly

walk-in. And as far as staff, I can say to
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the staff, you know, carpool, do certain
things, but that's also going to be determined
by where they are coming from.

If someone is coming from Crofton,
someone 1is coming from Columbia Heights,
someone is coming from Northwest, that doesn't
work. If there are three people coming from
Leonardtown, they can all ride together. I
mean, I certainly would encourage that just in
common sense.

CHAIRPERSON MILLER: I mean, 1is
the center going to hire local personnel?

MR. JOHNSTON : We, as an
organization, hire local personnel in just

about everything we do from grass cutting to

324

maintenance to repairs. We start there. It's

a question of quality. It is a question of
the type of person you are looking to hire.
So the answer is yes, I will look, but if I
don't find the standard, I'm not going to
hire.

I will hire to the standard. And
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then we will train, which is what we do in
other things that we do.

CHAIRPERSON MILLER: I mean, 1is
this kind of wordsmithing? I mean, because I
don't see really putting this off a week or
two for you to come back with conditions.

MR. JOHNSTON: We want a building
permit. We want to build.

CHAIRPERSON MILLER: Yes. So --

MR. JOHNSTON: This year if I can
actually get in the ground.

CHAIRPERSON MILLER: I'm kind of
asking if instead of -- I mean, who are you
going to be encouraging? I mean, you are the
one that is doing the -- you know, the way
this is phrased to encourage the hiring. Who
are you encouraging? I mean, can you say
something?

MR. JOHNSTON: Well, if you think
about it from two levels, okay. You have
people who work and support the facility,

which might be your person doing your driving.
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It might be the person who helps organize or
clean up in the facility.

But what you really want to do is
you want to be able to have qualified enough
people to train people and then not only have
them on-site, you can't have it classroom with
18 kids and have, you know, two teachers.
Maybe what you have is three and one of them
is constantly being shipped out to train. You
have to evolve through this process.

And I don't know, you know, you
can have measurable commitments. You can have
-- you know, you can set these goals,
but --

CHAIRPERSON MILLER: Instead of

encourage, I mean, can you say that you are

going to --

MR. JOHNSTON: Hire?

CHAIRPERSON MILLER: -- hire on a
first priority or hire -- you know, first seek

out D.C. residents above others?

MR. JOHNSTON: We have 118 units
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at Langston Lane, which we are in the process
of renovating. Okay. So you have a
maintenance staff. TIf it's 100 percent
Section 8 property, it is a hot spot. It has
a number of issues. We have hired and fired
6 maintenance people or porters. We found
one.

We wound up sending him to another
property that the management company runs.
But at least now he is -- you know, his whole
persona has changed. But we had to go through
six people. It is not a question of modifying
your standards. It's a question of finding a
person that is willing to work with you. And
that's why he doesn't let me talk, because
I'll talk for an hour.

CHAIRPERSON MILLER: Okay. My
point 1s you are making some kind of a
commitment to encourage to hire this sounds
like so vague.

MR. JOHNSTON: Committed to hiring

people from the community. First from the
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community in which the facility is located and
then from the surrounding community.

MR. JACKSON: Madam Chair, so if
you change that to hire local personnel, would
that be --

CHAIRPERSON MILLER: Yes, they
could. Yes, that they will hire local
personnel. But I think it's like but you want
a little out in the event that you're going to
try to hire local personnel first.

MR. JOHNSTON: Going back to the
full sentence though remember it reads "The
facility shall wuse 1its best efforts to

mitigate traffic problems in the area, to hire

local personnel and to use public
transportation." So the out is in the first
phrase.

CHAIRPERSON MILLER: So what did
you say about the first phrase?

MR. JOHNSTON: Well, the -- "This
facility shall use its best efforts." Well,

let's say the center shall use its best
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efforts to mitigate any parking problems, to
hire local personnel and to use and to --
okay, say encourage the use of public
transportation by the staff. So they are
using their best efforts in all three areas,
if that is what you're looking for.

CHAIRPERSON MILLER: All right.

MR. JOHNSTON: And then how do you
measure best efforts?

CHAIRPERSON MILLER: Exactly,
exactly.

MR. CLARENS: But how can you do
it? I mean, it's exactly what Walter is
saying. You are going to try. You are going
to look around. You are going to try to find.
You are going to interview. You might even
hire and then you might have to let go,
because they don't live up to the
expectations.

There 1is also a quality 1in
delivery of service that the child development

center has to achieve. And so that's the
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conundrum, you know. You -- but we are making
our best effort to hire from the immediate
vicinity, from even -- even from Savannah
Terrace itself and then start moving outward
as we don't find.

CHAIRPERSON MILLER: I'm just
going to say one more thing and then we may
not need to beat this horse, because I think
that this project doesn't call out for, you
know, drastic mitigation of these problems.
So but I would say that if anyone does come up
with any other phrasing that sometimes when we
are even looking at the wuse of public
transportation as opposed to encourage it, we
say that they will like provide materials
about available mass transportation in the
area or something. It's concrete.

But if you are not prepared to do
that, we, you know, can let this go a little
more general, if there is no objections.
Because I just get the impression that there

is no objection to the project and it has been
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approved in the past. And these are kind of
like general things that are being thrown in
where there is not -- there hasn't been a --
I know you are seeking a variance for parking,
but there is not a parking problem that is
really been identified. 1Is that right?

MR. CLARENS: Correct.

CHAIRPERSON MILLER: Okay. So
anybody have any other comments on this?

MR. JACKSON: Okay. Well, that
concludes the conditions that are -- any
changes that are being proposed to the
conditions that have already been approved.

CHAIRPERSON MILLER: But the
light, I didn't see the 1light pole or
something. Has that been dropped?

MR. JACKSON: There is a light
pole?

CHAIRPERSON MILLER: Didn't we
have a provision about a light? Remember
that? "The center shall provide adequate

lighting for pedestrians using the pathway
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and/or stairs leading to/from the 22" Street
culdesac. The applicant shall install three
pole light fixtures. One at the top of the

stairway, one at the bottom of the stairway
and one at or near the middle of the
stairway."

That was a very specific lighting
condition. Did you just miss it?

MR. JACKSON: Oversight on my
part, Madam Chair.

CHAIRPERSON MILLER: Oversight,
okay. Does the applicant have a comment about
that?

MR. JOHNSTON: I like lights.

MR. CLARENS: We will be glad to
accept that condition.

CHAIRPERSON MILLER: Okay. That
was Condition No. 13 in Application 17373.
Okay.

MR. CLARENS: 1In fact, there is a
lot of light on the site now, but as Walter

said, there will be -- it will be, you know,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

333

the more light the better.

CHAIRPERSON MILLER: Okay. Yes, I
do remember that condition crafted by the
previous Chair. Okay. Anything else, Mr.
Jackson, that you want to add?

MR. JACKSON: No, Madam Chair.

CHAIRPERSON MILLER: Any questions
for Mr. Jackson, Office of Planning, by the
Board? Does the applicant have a copy of the
Office of Planning report? Okay. Any
questions on that, other than what has been
said? Okay.

Well, do we have an ANC report in
this case?

MR. JOHNSTON: There was an ANC
report at the last hearing.

MR. CLARENS: A letter.

MR. JOHNSTON: There was a letter.
And the ANC has been involved, but, for
whatever reason, we just -- Tijwanna Phillips,
I mean, I can go call her, but it's --

CHAIRPERSON MILLER: No. Did you
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attempt to contact the ANC or no?

MR. JOHNSTON: I totally forgot
about it.

CHAIRPERSON MILLER: They didn't
attempt to contact you though?

MR. JOHNSTON: But the signs were
posted. They are there. She lives around the
corner.

CHAIRPERSON MILLER: The ANC gets
notice also, yes. Ms. Walker is saying we
didn't go through 10 through 12. Because they
are the same? Is that why?

MR. JACKSON: Yes.

CHAIRPERSON MILLER: Okay.

MR. JACKSON: They remain
unchanged.

CHAIRPERSON MILLER: Okay.

MR. JACKSON: And those were
recommended in light of DDOT's recommendations
with regard to their support of the wvariance
from parking. It was more predicated on their

interest and their concerns about child drop-
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off and pick-up, rather than parking itself.

CHAIRPERSON MILLER: Mr. Jackson,
there aren't parking problems in the area. Is
that right though or anticipated by granting
the relief, the variance for the parking?

MR. JACKSON: That's not
anticipated, no.

CHAIRPERSON MILLER: There is
nobody else here in the audience, but, for the
record, I'll stay that there is nobody else
here in the audience to testify either in
support or opposition to the application.

So I guess, at this point then, I
would ask 1if there are any final closing
remarks by the applicant?

MR. CLARENS: There is no final
except to request the Board to consider a
Bench decision and a summary order. We are
ready to move forward. We have financing in
place and would like to get this thing done
after all these years.

CHAIRPERSON MILLER: Any final
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questions from the Board? Okay. Then I would
move approval of Application No. 17828 of
Douglas Knolls Cooperative, LP, pursuant to 11
DCMR section 3104.1 and 3103.2, for a special
exception for a child development center for
90 children and 20 staff, but that will be
reflected in the conditions, under section
205, and a variance from the off-street
parking requirements under subsection 2101.1,
which was last approved under BZA Order No.
17373, at premises 2017 Savannah Terrace,
S.E., as will be conditioned.

Do I have a second?

MEMBER WALKER: Second, Madam
Chair.

CHAIRPERSON MILLER: Okay. Yes,
this was already approved by BZA twice. I
don't think that we need to spend too much
time on it, but I would note that the Office
of Planning did do an analysis of both areas
of relief, section 205, special exception for

a child development center. It went through
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all the elements.

I just want to highlight some of
them. The most important that the center
shall be located and designed to create no
objectionable traffic condition and no unsafe
condition for picking up and dropping off
children or elderly persons.

Office of Planning indicates in
there that, you know, this is part of a
complex and most of the children will be
walked to the center, which is in the middle
of the complex, so it's not going to be
disturbing anyone. DDOT recommended certain
conditions to address drop-off and pick-up.
And OP incorporated them in their recommended
conditions, which we did go through, but we
can just affirm what we are adopting.

205.4, "The center shall provide

sufficient off-street parking spaces to meet

the reasonable needs of teachers, other
employees and visitors." And they ask for a
variance in this case. And OP recommended
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that we grant it. And there is sufficient
off-street parking available.

Let me see, that's the wvariance.
We can go through the variance analysis after
this. Okay. We talked about the off-site
play area is located -- 1f they don't have an
off-site play area, so we don't have to
address that too much.

There is not another child
development center or elderly center within
1,000 feet, according to DOH. Okay. I mean,
I think that it is all covered in the Office
of Planning report. That's the highlights.

But we should go through the
parking variance test for variance. We have
to address three prong test, whether there is
an area variance, whether there is an
exceptional circumstance that gives rise for
practical difficulty for the applicant to
comply with the regulations. And if we grant
the relief, that there won't be detriment to

the public good.
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Office of Planning says that
because of the existing development and the
topography, the parking really <can't be
extended to provide the required number of
parking spaces. And in order to comply with
the regulation, there would have to be
extensive regrading and retaining wall
construction that could result in erosion
problems, not to mention great cost.

And there has been no evidence of
any detriment to the public good, that, in
fact, there is not a problem with parking in
the area. So I think that that's covered.
And also, the applicant has expressed its
intent to hire staff from within the complex
and the surrounding community and we heard
that again today at the hearing.

So I think that <covers the
variance, unless somebody wants to add to
that. 1It's pretty straightforward. Then we
get to the conditions. And Mr. Jackson

brought our attention to this very helpful
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table that Office of Planning created showing
previously approved conditions and then
conditions proposed by the applicant and then
Office of Planning's final proposed
conditions.

So I think that, and you all can
correct me 1f I'm wrong, after we went through
the conditions, we accepted 1 and 2. We
deleted No. 3 regarding the age that the
children were required to be. We accepted 4,
5, 6, 7 and 8.

And on No. 9, we made only minimal
change, even though it's pretty general, but
we changed facility to center. And I think,
let's see, okay, this is the way that it would
read. "The center shall use its best efforts
to mitigate any parking problems in the area,
to hire local personnel and to encourage the
use of public transportation by the staff."

Okay. We accepted 10, 11 and 12
as recommended by Office of Planning, which

will remain unchanged from the previous order
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and then we added Condition No. 13 from the
order on Application No. 17373 that was
dropped as an oversight, as Mr. Jackson
stated. So that is now to be included in the
conditions for this order.

MR. CLARENS: Madam Chairperson,
and then the numbering of the conditions will
change to reflect that, in fact, we end up
with 12 conditions and not 13, because we
dropped No. 3.

CHAIRPERSON MILLER: That's
correct, that's correct. Okay. And then we
noted that the ANC did not submit a report in
this case. Other comments? Okay. I think
that covers it then.

All those in favor say aye.

ALL: Aye.

CHAIRPERSON MILLER: All those
opposed? All those abstaining? And would you
call the vote, please?

MS. BAILEY: Madam Chair, before

calling the vote, perhaps I'm just a little
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tired, but the applicant had requested
approval for 10 years. Did the Board approve
it for 7 years?

CHAIRPERSON MILLER: Okay. Let's
go back to deliberation. I don't remember
looking at a term.

MEMBER WALKER: No. 1.

CHAIRPERSON MILLER: That was No.
1?

MEMBER WALKER: Yes.

MS. BAILEY: That's No. 1.

CHAIRPERSON MILLER: Oh, and we
didn't really discuss this. Okay. Thank you,
Ms. Bailey. I think it's worth discussing.

MR. CLARENS: Seven is fine with
us. We can be back here after seven years and
discuss with you how we're doing and what we
have done. We have no objection to seven.

MR. JOHNSTON: Provided you'll
still be here.

CHAIRPERSON MILLER: What?

MR. CLARENS: Yes, provided.
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CHAIRPERSON MILLER: I don't know
if we will be here, but some Board will be
here. Okay. And that was what Office of
Planning recommended. So all right. Then we
don't have to revisit it, unless another Board
Member feels that we should. Okay.

Thank you, Ms. Bailey, for
clarifying that.

MS. BAILEY: Thank you, Madam
Chair. And the Board voted to grant the
application as conditioned. The vote is 4-0-
1. Mrs. Miller made the motion, Mrs. Walker
seconded, Mr. Dettman, Mr. Loud support the
motion. The fifth Board Member is not present
at this time. And are we doing a summary
order?

CHAIRPERSON MILLER: Yes. There's
no party 1in opposition, so this will be a
summary order. And the conditions will be
clearly laid out in that summary order.

MS. BAILEY: Thank you.

CHAIRPERSON MILLER: Okay. Thank
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MR. CLARENS: Thank you.

CHAIRPERSON MILLER: Okay. Ms.
Bailey, anything else on the agenda for this
afternoon?

MS. BAILEY: That's it, Madam
Chair.

CHAIRPERSON MILLER: Okay. Then
for this evening, then this hearing is
adjourned.

(Whereupon, the Public Hearing was

concluded at 6:48 p.m.)
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